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JAMES BOOTH, 


Of Lincoln's-Inn, Eſquire *. 


S IR, 


OUR great eminence in that 

branch of the profeſſion, which 
the ſubject of the following ſheets par- 
ticularly concerns, neceſſarily makes 
the ſanction of your name, a conſider- 
able object of the author's ambition.— 
At the ſame time that, the partiality he 


experiences in the honour of your inti- 


macy, good opinion, and friendſhip, 
forbids him to deſcend into a formal 
apology, for the freedom to which that 
ambition has impelled him, in this Ad- 


dreſs; which he hopes, Sir, you will 


This Addreſs was originally prefixed to the Third 
Edition of the preſent Ess a; and though the continu- 
ing it after Mr. Booth's deceaſe, may poſſibly ſubjeQ the 
author to ſome imputation of vanity, yet, that is a price 
he willingly pays, for the gratification of preſerving this 
public teſtimony, of his reſpect for that Gentleman's 


name. 


A 2 accept, 


» 


[2] 

accept, as a public teſtimony of his un- 
feigned reſpet for your great profeſ- 
ſional character and abilities, and of 
his wiſhes. to acknowledge the parti- 
cular obligations he 1s under, to your 
good opinion and friend{hip. Such an 
indulgence, Sir, he begs leave to aſſure 
you, will be no unimportant addition 
to the favours already felt by, Sar, 


Your moſt reſpeftful, 
moſt obliged, and 


obedient ſervant, 


7 


| To the ps 


NDER the approbation, with which 
de Profeſſion have honoured the au- 
thor's attempts, in the former editions of the 
Eſſay on Contingent Remainders and Exe- 
cutory Deviſeg, he is proud, in feeling himſelf . 
above the call, for any apologetic or recom- 
mendatory introduction, to the improved edi- 
tion he is row ſubmitting to that candour, 
which has already afforded him ſo much rea- 
ſon for exultation. He ſhall therefore, trou- 
ble his readers with no further prefatory 
addreſs on the preſent occaſion, than juſt to 
prepare them with ſome convenient informa- 
tion relative to this new edition. In reſpect 
to which, he has to obſerve, Fit, that the 
accumylation of (what he hopes will be found 
uſeful) matter, ſince the laſt publication of 
his book, has expanded it into two volumes ; 
of which, that now offered to their attention, 
embraces the doctrine of Contingent Re- 
mainders, leaving the diſtinct title of Execu- 
tory Deviſes, for the intire ſubject of the vo- 
lume which is to follow. Secondly, that the 
variety of references in late books, to the 
pages of the laſt edition of the eſſay, has in- 
duced the preſervation of thoſe pages, ſo far 
as practicable, by a marginal regiſtry of them 
in the preſent edition. And though the al- 

A 3 terations 


? 89. 


terations now introduced, have, in ſome in- 
ſtances, prevented the perfect adherence to this 
plan; yet, the author flatters himſelf, ir is ef- 
feed to a degree ſufficient to anſwer his end, 
of leading the Reader, with little trouble, to 
the places referred to by the pages of the 
third edition. And, /afly, that the marginal 
references in the preſent edition, to the pages 
infra and ſupra, are always to the pages re- 
giſtered (from the laſt edition) in the margin. 
The impoſlibility of foreſeeing in what pages, 
of the new edition, the places referred to in 
the ſequel would fall, left no alternative to 
this mode in proſpeFive references; and to 
have adopted a different mode in the retro- 
ſpeFive direction, would have been rather in- 
conſiſtent, and productive of confuſion, - 

With theſe obſervations, the author chear- 
fully commits himſelf to the Reader's be- 
nignity, for excufing any errors which have 
eſcaped the limits of his knowledge, or the 
powers of his attention, on a fubje& of ſo 
much intricate and abſtruſe learning, as that 
which occupies the enſuing ſheets. What- 
ever may be his defects of ability, his induſ- 

try claims the recognition of a claſſical thefis. 
| Eft quidam prodire tenus, fi non datur 
ultra. 
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INTRODUCTION. 


2 EN we conſider eſtates with 

regard to the certainty and the 
time of the enjoyment of rhem, we may 
Ele hang them into | 


if ſin Poſſeſſion, 


Reverſions, veſted 
Remainders, ſuch 
. | Executory Deviſes, 
| | Future Uſes, Con- 
| 85 ditional Limitations 
5 in Intereſt, as 4 and other future 
Eftates 4 U Intereſts as are not 
| referred to, or made 
I to depend on, a pe- 
riod or event that 
1 Lis uncertain. 


veſted 


— 


n 
ders, and ſuch Ex- 
ecutory Deviſes, Fu- 
ture Uſes, Condi- 
tional Limitations, 
and other future 
Intereſts as are re- 
ferred to, or made 
to depend on, an 
Event that is un- 
| certain. 


Vor. I. B An 


—— — 


8 


Lcontingent, as 


n 
An eſtate is veſted, when there is an in- 
mediate fixed right of preſent or future 


enjoyment. 


An eſtate is veſſel in palſeſton, when 


there exiſts a right of preſent enjoy- 
ment. 


An eſtate is veſted in interęſt, when there 
is a preſent fixed right of future enjoy- 
ment. 


An eſtate is contingent, when a right of 
enjoyment is to accrue, on an event 
- which is dubious and uncertain. _ 


Contingent remainders, and executory de- 
viſes, are the profeſſed ſubjects of 
the enſuing work; in which, how- 
ever, other future intereſts are occa- 
ſionally conſidered under their re- 
ſpective relations to the more imme- 
diate ſubjects of thoſe two titles. 


Contingent Remainder defined, 
©. SM x 
Its ſeveral Kinds diſtinguiſhed, &c. 


ConTivncexnT REMAIN DER, is, à re- 


event or condition which may never happen 
or be performed, or which may not happen 
or be performed till after the determination 
of the preceding eſtate; for if the preceding 
eſtate (unleſs it be a mere truſt eſtate) deter- 
mine before ſuch event or condition happens, 


mainder limited fo as to depend on an 


the remainder will never take effect; as will 


appear, when I come to treat of the time 
when a contingent remainder is to veſt, 


Under this definition we may properly dif- 
tinguiſn four ſorts of contingent remainders. 
Fir, Where the remainder depends in- 


Vide infra 
P- 233» 


tirely on a contingent determination of the 


preceding eſtate itſelf, —Secondly, Where the 
contingency, on which the remainder is to 


B 2 take 


3 Rep. 20. a. 


Contingent Remainders 


take effect, is independent of the determina- 
tion of the preceding eſtate. Ihiraly, Where 
the condition, upon which the remainder is 
limited, is certain in event, but the determi- 
nation of the particular eſtate may happen 
before it.-Fourthly, Where the perſon, to 
whom the remainder is limited, is not yet 
aſcertained, or-not-yet in being. 


Firſt, Where the ' remainder depends in- 
tirely on a contingent determination of the pre- 
ceding eſtate itſelf; as if A. make a feoff- 
ment to the uſe of B. till C. returns from 
Rome, and after ſuch return of C. then to re- 
main over in fee; here the particular eſtate 
is limited to determine on the return of C. 
and only on that determination of it is the 
remainder to take effect; but that is an event 


which poſſibly may never happen; and there- 


fore: the remainder, which depends intirely 
upon the determination of the preceding eſtate 


by it, is dubious and contingent.—So where a 


Poph. 97. Ar- 
ton v. Hare, 


and vide 
3 Leon. 182. 


fine was levied to the uſe of A. and the heirs- 
male of his body, until he the ſaid A. ſhould 
do ſuch a thing; and after ſuch a thing done 
by the ſaid 4. to the uſe of B. in tail: A. 


died without iſſue, and without performing 


the condition; and it was adjudged the re- 


mainder was contingent, and never took 


place. 
Secondly, 


defined and diftinguiſhed. 
Secondly, Where ſome uncertain event, un- 

connected with, and. collateral to the deter- 

mination of the preceding eſtate, is, by the na- 

ture of the limitation, to precede the remain- 

der; as if a leaſe be made to A. for life, re- 

mainder to B. ſor life, and if B. die before 3 Rep. 20.4. 

A. remainder to C. for life; here the event of ©, 1; 378, 

B.'s dying before A. does not in the leaſt a. ' 

affect the determination of the particular . 
eſtate, nevertheleſs it muſt precede and give 

effect to C. 's remainder ; but ſuch event is 

dubious, it may or may not happen, and the 

remainder depending on ĩt is therefore con- | | 

tingent.— So if lands be given to 4. in tail, 4 Leon, 237. I 

and if B. come to We/tminfter-ba# ſuch a day, f. Ls 

to B. in fee; here B. s coming to Weſftminfter- 

hall has no connection with the determination 

of A.'s eſtate; but as it is an uncertain event, 

and the remainder to B. is not to take place 

unleſs it ſhould happen, ſuch remainder is 

therefore a contingent remainder - 


Tbiraly, Where a remainder is limited to 
take effect upon an event, which, though it 
certainly muſt happen ſome time or other, 
yet may not happen till after the determina- 
tion of the particular eſtate; as if a leaſe be 
made to J. S. for life, and after the death of 

J. D. the lands to remain to another in fee > Hom 
now it is certain that F. D. mutt die ſome 
time or other, but his death may not happen 
B3 till 


Polexf. 57. 
in the caſe of 
Weale and 
Lower. 


3 Rep. 20. 


Vide infra, 
p- 16, 206. 


ens e bodies 
till after the determination of the particular 
eſtate by the death of J. S. and therefore fuch 
remainder is contingent. —So in caſe of a leaſe 
for life to A. and after the death of A. and 
M. the remainder to B. 'in fee, this is a con- 
tingent remainder ; for the particular eſtate 
being only for the life of A. and the remain- 
der not to commence till after the death of 


A. and M. if A. die before M. the particular 


eſtate will end before the remainder can 
commence; which is very poſſible, and 
therefore ſuch remainder is contingent.— 
So if a feoffment be to the uſe of 4. for 21 
years, if he ſhall ſo long live, and after his 
death to the uſe of B. in fee ; here A. may 
ſurvive the 21 years; if he ſhould, the parti- 
cular eſtate would determine before the re- 
mainder could commence, and therefore 
ſuch remainder is contingent; and being ſo, 
is void, for want of a preceding freehold to 
ſupport it, as will appear hereafter, 


Fourthly, Where a remainder is limited to 


a a perſon not aſcertained, or not in being at 


3 Rep. 20. 
Co. Lit. 378. 


the time when ſuch limitation is made; as if 
a leaſe be made to one for life, remainder to 
the right beirs of J. S.; now there can be no 
ſuch perſon as the right heir of J. S. until 
the death of J. S. (for nemo eft beres viventis ) 
which may not happen till after the determi- 
nation of the particular eſtate by the death 

of 


defied and diſtinguiſbed. 

of tenant for life, therefore ſuch remainder 
is contingent.—So where a remainder is li- 
mited to the firſt ſon of B. who has no ſon 
then born; here B. may never have a ſon, 
or if he ſhould, the particular eſtate may 
determine before the birth of ſuch ſon, 
therefore this remainder 1s contingent.— 
So if an eſtate. be limited to two for life, 
remainder to the ſurvivor of them in fee, 
the remainder is contingent, for it is uncer- 
tain who will be the ſurvivor, 


Contingent 1 * to have 
been generally diſtributed into three kinds 
only; namely, tie three laſt ſpecified in the 
above diviſion of them. But I think it ob- 
vious that the ir ſort above noticed cannot 
be brought within any one of the other three 
deſcriptions, from the connexion -of the 
contingent event with the determination of 


the preceding eſtate itſelf. —But perhaps the 


inſtances adduced of this irt kind of contin- 
gent remainders, may at the firſt glance ap- 
pear to be caſes of conditional or contingent li- 
mitations, not ſtrictly falling within the defi- 
nition of a remainder ; it may therefore be 
proper. to obyiate any doubt of this nature, 
by ſhewing that the caſes I have cited, as in- 
ſtances of the fr/t of the four claſſes, into 
which I have diſtinguiſhed contingent remain- 
ders, are remainders in the moſt ſtrict techni- 
cal ſenſe of that word. 


iVentr, 306. 


Cro. Car. ioa 
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A remainder is defined by Lord Coke, r 
Inſt. 143. 4. to be“ a remnant of an eſtate 
te jn lands or tenements, expectant on a par- 
« ticular eftate, gs together with the 
«fame at one time.” It follows from this 
definition, that wherever the whole fee is firſt 
limited, there can be no remainder in the 
ſtrict ſenſe of that word; for the whole be- 
ing firſt diſpoſed of, no remnant exiſts to 
limit over. Therefore, if I limit an eſtate 
to the uſe of A. and bis heirs, till C. returns 
from Rome, and after the return of C. to the 
uſe of B. in fee; here the whole fee being 
firſt limited ta the uſe of A. there is no rem- 
nant left to limit over; and conſequently: the 
Iimitation to B. cannot be a remainder within 
the foregoing definition, | 6 82 


: 8.4 


But where J limit an eftate to the uſe of 
A. until C. returns from Rome, and after the 
return of C. to the uſe of B. in fee; here I 
do not limit the whole fee to the uſe of A. 
(as in the former caſe) but only a particular 
eſtate to endure till the return of C: which 


being an uncertain period, . ſuch particular 


eſtate is a freehold ; having therefore limited 


only a particular eſtate, extending in its firſt 


creation no further than to C.'s return, the 


| reſidue of the eſtate after C.'s return,” is a 
_rempant of the whole eftate in the lands, 


expectant on ne particular eſtate; and if 
I at 


defined and diſtinguiſhed. 
T at the fame time limit this remnant to the » 


uſe of B. and his heirs, it is a remainder within 
the expreſs words of the above definition. 


So if I limit an eſtate to the uſe of A. 
and. the heirs of his body, until C. returns 
from Rome, and after C.'s return, to the ule (9) 
of B. in fee ; here, again, I do not hmit the 
whole fee to A. but only a portion of it, that 
is, an eſtate-tail, determinable on C.'s return 
from Reme; and having limited no eftate be- 
yond C.'s return, the reſidue of the eſtate; 
after C,'s return, is a remnant expectant on 
the particular eſtate limited to the uſe of A. 
which if I at the ſame time limit to the uſe 
of B. and his heirs, it comes preciſely within 
the above definition of a remainder. In theſe 
caſes, the remainder is not limited to take 
effect at all events, but only on the contin- 
gency of the particular eſtate's determining 
according to its limitation, on C.'s return 
from Rome; which return being an uncertain 
event, that may or may not happen, the re- 
mainder, which depends on its happening, is 
of courſe contingent. p 


The true point of diſtinction, as I take 
it, between ſuch conditional limitations over 
as are, and ſuch as are not remainders, in the 
ſtrict ſenſe of that word, lies here; the former 
are limited to commence where the firſt eftate 

| | 13, 
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is, by the very nature and extent of its ori- 


ginal limitation, to expire or determine; 
whereas the latter are limited ſo as to be in- 
ſependent of the meaſure or extent originally 


Siven to the firſt eſtate, and to take effect in 
LL. upon an py which may may happen 
before the regular detert determination, to Which 
that firſt eſtate 1 is liable from the nature of its 
original limitation, and fo as to reſcind it. 
And in this latter caſe, I apprehend, it is the 
ſame thing, whether the whole fee is diſpoſed 
ol in the firſt limitation, or not. 


Thus, if I limit an eſtate to the uſe of A. 
' forlife, or to the uſe of A. indefinitely, pro- 
vided that when C. returns from Rome it ſhall 
thenceforth immediately be to the uſe of B. in 
fee; here the firſt eſtate is an eſtate for the life 
of A. (not an eſtate limited only 71} C.'s re- 
turn, as in the former caſes) the remnant 
therefore of the whole fee in this caſe is, what 
remains expectant on the determination of 
A.'s life-eſtate, by ſuch events as a life-eſtate 
is liable to be determined by; and therefore, 
when after ſuch a limitation to 4. I limit the 
uſe to B. from C.'s return from Rome, and fo 
take up and make ſuch new eſtate to com- 
mence and take effe& in poſſeſſion, not from 
any regular determination of the eſtate before 
limited to 4. (his eſtate being for life, and not 
merely until C,'s return from Rome, as in the 
2 former 


— + 


11 


defined and diſtinguiſhed. 
| former caſes) but from an event which ma Tl” 


happen ſooner, 1t is evident this limitation to 
the uſe of B. is not confinęd g the. remnant 
of the eſtate expectant on the particular e 


before given to A. but may eventually inter- 
2 and defeat” | 


fere with, and in 

that firſt eſtate, TT awaiting its re 
expiration of determination; an 2 and vide 

it pc not fall within the above definition of OY p.19. 
a remainder. But limitations of this nature 
are properly termed conditional limitations to 
diſtinguiſh them on the one hand from con-| 
ditions, of which only the grantor or his heir 
can take advantage, and on the other from | 
remainders in the ſtrict and proper ſenſe of 
the word as above defined: and though 
theſe conditional limitations are not valid in 
conveyances at common law, yet, within cer- vide infra,p« 

tain limits, they are good in wills and con- 187 0 203. 
eee to = | . 


"The aiſtinQtion I 5 above ſtated,” 4 
tween what J have ſtiled ſuch conditional 
limitations as are, and ſuch as are not, remain- 
ders, in the ftri ſenſe of that word, having 
been the ſubje& of ſome notice, in a work, 
for which the profeſſion cannot but feel great 
obligations to the accuracy, profeſſional abi- 
lity and judgment of its author, I think it 
incumbent on me to make ſome obſervations 

on 


12 

Dougl. Rep. 
fol. 727. 
note (1). 


Infra, 191. 
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on the grounds of that animadverſion. 


Mr. 


Douglas, in a note on the caſe of Goodtitle v. 


Billington, obſerves, that all the definitions 
(meaning. of a remainder) in that caſe cited 
and relied on, point only at this eſſential qua- 
lity of a remainder, that it muſt be fo limited, 
as that it may by poſſibility be capable of veſt- 
ing in poſſeſſion at the lateſt, at the regular 
or natural determination of the particular 
eftate—thar it does not ceaſe to be a remain- 
der, becauſe it may 'veſt in poſſeſſion on an 
event, which from the terms, or from the 
legal nature of the original limitation, ſhall 


defeat the particular eſtate before its natural 


or regular determination: And he inſtances 
the determination of an eſtate for life by for- 
feiture before its natural expitation, 57 death 
of a tenant for life. 0 


Now it is remarkable, that of the four quo- 
tations in the caſe of Goodtitle v. Billington 
referred to as definitions, only two of them 
affect to define or deſcribe what a remainder 


is; the other two merely lay down a rule as 


to the time when a remainder muſt vf, 
without attempting a definition of it. One of 
the two definitions is Lord Cote s, which I 
have above referred to; in which he calls it 
a remnant of an eſtate in lands, &c. expedtant 
upon a particular eſtate, &c. the other is from 

'  Noy's 


defined and dibinguiſhed. 


Noy's Maxims, which ſtiles it the refdue of an 
eſtate at the time appointed over, and that 
muſt be grounded on ſome particular eftate. 


Surely remnant and reſidue in thoſe two 
definitions are ſynonimous ; and being re- 
ferred to a particular eſtate before limited, ſeem 
confined to what is nat before. included in that 
particular eſtate. If that be admitted, can it 
be ſaid they only point out that it muſt be li- 
mited, ſo as to be by poſſibility capable of 
veſting in poſſeſſion at fartbęſt on the regular 
determination of the particular eſtate? Do 
not they regularly import, that it muſt not 
abrogate, or abridge the particular eſtate, 
on any event, in which from the nature and 
extent given it by its original limitation, it 
was not determinable ? If the limitation over 
may take effect in poſſeſſion in defeaſance or 
excluſion oſ any part of the particular eſtate 
in any event, which is not a determination oſ 
ſuch particular eſtate in its own nature, can 
that, in tries, anſwer the deſcription of a 
. remnant or refidue only expectant on, or ap- 


pointed over after /uch particular eſtate ? Ho] 


can we annul or repeal the very obje& or 
ground of reference, without, in ſtrictneſs, 
aboliſhing the reference itſelf ? As to the in- 


ſtance of a remainder coming into poſſeſſion 


by forfeiture of tenant for life, I am not aware 
of its force upon the queſtion ; becauſe for- 


feiture- 
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feiture is one of the regular modes of deter- 
mination incident to an eſtate for life, and to 


Wich its nature is ſubject in its one 


mitation. - 


Mr. Douglas i to obſerve, that ſome 
have been inclined to conſider conditional 
limitations after particular eſtates (as for 
inſtance, after an eſtate for life) but limited 
to veſt in poſſeſſion on an event that may 
happen before the death of tenant for life, as 
not being remainders, which he conſiders as 
too great a refinement; and ſays, that no de- 
cided caſes, that he was aware of, have ever 
conſidered this laft ſort of limitations as not 
being remainders ; that they had all the legal 
incidents and attributes of remainders, and 


might be barred in the ſame manner. He 


refers to the caſe, to which his note is ſub- 
| joined, in ſupport of his ſentiments ; and con- 
cludes with treating the diſtinction as merely 
verbal, and obſerving (I think very juſtly) 
that all conditional limitations in wills ſeem 
reducible either to the head of executory 
deviſes, or of contingent rr 


However ſpecious may be the arguments 
for conſidering the diſtinction, at this day, as 
00 refined, or merely verbal, I think, that its 
flowing from the terms of the moſt authentic 
definitions of a remainder, its having been 


5 repeatedly 


defined and diſtinguiſhed. 
repeatedly adopted and recognized in judicial 
arguments and inferences, as well as proceed- 
ed on as the ground of actual deciſion in a 
court of juſtice, gives it ſome claim to the 
attention of thoſe for whom theſe ſheets are 
calculated; I therefore thought it à proper 
ſubje& of notice in the former edition of this 
book, and think I ſhould not have ſtood 
excuſed, if I had not attended to the further 
call for extending that notice in the 1 
edition. 


As to the definitions of a remainder afford- 


ing the diſtinction in queſtion, I think it un- 
neceſſary to add any thing to my preceding 
obſervations to evince it. That the diſtinc- 


tion has been adopted and recognized in 
judicial arguments and inferences, appears yige iat. 


from the authorities referred to in the ſequel 


of this Eſſay, reſpecting the incapacity of a 


remainder's taking effect at common law in 
defeazance or abridgement of the particular 
eſtate. And that a decided caſe has actually 
conſidered the ſort of limitations in queſtion as 
not being remainders, but denied their validity. 
as ſuch, may be ſeen in a reported deciſion, 
which I ſhall notice in its proper place, that 
ſeems to go the whole length of that poſition. 


is 


188, et ſeg. 


7 Cogan 


v. Cogan. 
Cro. Eliz. 


360. et infra, 


It will follow, that ſuch limitations have norg *9*- 
all the legal incidents and attributes of remain} 


_ The Inſtances wherein they have been 
barred 
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barred in the ſame manner are, I believe, 
reducible to limitations on a veſted efate-tail, 
in which predicament a recovery. by tenant in 
tail bars every executory limitation, as well as 
a remainder; or elſe to ſuch contingent limi- 
zations, as upon examination appear conform- 
able to the definition of a remainder; as that 
which has given occaſion to the obſervations 
I am now conſidering, will, I think, appear 
to be, when analized in a future page of theſe 
ſheets. A 


_ Suppoſe an eſtate deviſed to A. for life, re- 
mainder to B. in fee, provided that if A. 
ſhould refuſe to take the teſtator's ſurname 
within a ſhort limited time, or certain other 
lands ſhould deſcend to him, then his eſtate 
ſhould ceaſe, and the lands go immediately 
to the remainder-man or his heirs—or a li- 
mitation to A. for life, remainder to B. for 
life, remainder to C. and the heirs of his 
body, remainder to D. in fee, with a proviſo 
that upon the accruer of certain other lands 
to A. or to B. or to C. or his iſſue, the eſtate 
limited by the will to the perſon to whom 
ſuch other lands ſhould ſo accrue, ſhould 
thereupon ceaſe, and the deviſed lands go 
immediately to the next in remainder, ac- 
cording to the will; or, ſuppoſe a deviſe to 
HA. for life, provided that if the teſtator's ſon 
ſhould return from the Eaſt Indies within two 

years 


' defined and diſtinguiſhed. 
years after the teſtator's death, the eſtate of 
A. ſhould thereupon ceaſe, and the lands 
ſhould go to the ſon for life, or in tail, would 
fuch limitations be contingent remainders bar- 
rable by the firſt tenant for life as ſuch? If 
ſo, the tenant for life would have nothing more 
to do than to make a demiſe for gg years in 


truſt for himſelf, and then levy a fine, or make 


a a feoffment, to get entirely rid of them. But 
if the decided caſe 71 have referred to, be law, 
the limitations I have put are conditional 
limitations, which, though void in convey- 
ances at common law, are admitted to ope- 


rate in a will as executory deviſes, and con-“ 


ſequently are not barrable as contingent re: 


mainders. And if this be true, the doctrine, 


which Blends with remainders, limitations to 
take effect on an event that is to determine 


the particular eſtate (even ſuppoſing it only 


for life) independently of the determination 
to which it is liable in the nature or extent of 
its original limitation, ſeems to require ſome 
qualification; and, to aſcertain that qualifi- 
cation, we muſt attend to the diſtinction, 
however refined or verbal, which the books 
preſent us with, between conditional limita- 
tions that are, and ſuch as are not ſtrictly 
remainders. That ſuch limitations, when 
created by will, are reducible, in effe#, to 
contingent remainders, or executory deviſes, 
ſeems pretty clear ; but that ſeveral of them, 

Vor. I. C which, 


and vide eſta- 
bliſhed legal 
diſtinctions 
no leſs refined 
and wertal 
between the 
words term 
and time, or 
[pace of years, 
1 Co. 155. 
and berween 


heirs of and es 


the body, 
infra, 30. 
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which, if we diſcard the diſtinction 1 have 


been treating of, might rank as remainders, are 
not /o, and have not the legal incidents or attri- 
butes of remainders, nor are barrable in che 
ſame manner, I think the caſes I have put 
and have referred to, leaye no room to deny; 


It may here be obſerved, that the 38 
gency of the remainder in caſes falling under 
the firſt of the above deſcriptions, ariſes en- 


tirely from its depending on the determina- 


nation of the particular eſtate on a contingency 
only; for if the remainder be ſo limited as 
to depend on the determination of the parti- 
cular eſtate whether ſuch contingency hap- 
pen or not, it is then a veſted inſtead of 
contingent remainder. As if the limitation 
had been to the uſe of B. till C. return from 
Rome, and from and after ſuch return of C. 
or the death of B. then to remain over. Here 
as B. s eſtate could not in any event exceed 
his life for want of words to limit the inhe - 
ritance, and being therefore in its utmoſt ex- 
tent only an eſtate for bis life, and the re- 
mainder being limited to take effect either on 
its determination by C.'s return from Rome, 
or by B.'s death, that is on its determination 


in all events, it would be vefed and not depend 


on the uncertain event of C. 's return in B.“s 
life-time, J 


Thus, 


Mink hate 


4 


Thus, where one levied a fine to the uſe of Lord Vauxe's 


himſelf for life, remainder to his two daugh- 
ters, till A. his ſon returned from beyond 
ſea, and ſhould come to the age of 21, or die, 
which ſhould firſt happen, and after the re- 


turn of 4. and his age of 21 years or death 


which ſhould firſt happen, to the ſaid A. in 
tail. A. returned under 213 and . the queſtion 
was whether the remainder was good, and 
would take effect before he attained 21. And 
it was held good; for though his attaining 21 


and return were uncertain, yet his death was 
certain, and therefore the remainder did not 
merely depend on uncertainties. And the chief 
Juſtice obſerved, that the disjunctive expreſ- 
ſion er die in the end of the ſentence, made 


the copulatives before to be disjunctives; ſo 


that the remainder was to veſt (which muſt 
mean in pgſſaſion, as it did not depend on un- 


caſe, Cro. 
Eliz. 369. 


1 J. eon. 243 3 


* Lit. 225. 


certainties) upon the accompliſhment of 


either of the events. And that the daughters 
had eſtates for life conditionally, that is, (we 
muſt underſtand) if neither of the ſaid events 
guouſgue the lands were limited to them de- 
termined their eftates before their deaths. 
And accordingly lord Coke ſays, that it was 
adjudged the prior uſe ceaſed on either of the 3+ 
events of coming from beyond ſea ot attain- 


ing full age. 
C2 Every 


Co. Lit, 225. 
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Every ſpecies of contingent remainders 
may, I apprehend, be reduced to one or other 
of the four deſcriptions under which I have 
arranged them; but although every one of 
thoſe deſcriptions ſeems neceſſary, in order to 
compriſe in our general diſtribution every 
known inſtance of a contingent remainder 
yet we muſt remember, that ſeveral caſes 
which fall literally under one or other of the 
two laſt of thoſe four deſcriptions, are never- 
theleſs ranked among veſted eſtates. 


To begin with thoſe caſes which are ex- 
ceptions to the third of the foregoing deſcrip- 
tions, I muſt obſerve, that in ſome caſes of 
a limitation for a long term of years, as 80 
or upwards, determinable on the life of a2 
perſon then in being, with remainder, over 
on the death of that perſon, to a perſon in 
efſe, (as a limitation to A. for 80 years, if B. 
ſo long live, with remainder over after the 
death of B. to C. in fee,) it has been held, 
that notwithitanding the remainder over 1s 
in this caſe limited to take effect on an event 
(viz. the death of B.) which poſſibly may not 
happen till after the expiration of the pre- 


ceeding eſtate for 80 years, yet as the chance 


againſt ſuch event's happening before the ex- 
piration of the preceding term 1s exceedingly 
ſmall, ſuch remainder ſhall be conſidered as 

+ veſted ; 


defined and diftinguiſbed. 


veſted; and that the mere poſſibility that a 
life in being may endure for 80 years to 
come, does not amount to a degree of uncer- 
tainty ſufficient to conſtitute a TD re 
mainder. 


where A. made a feoffment to the uſe of her- 
ſelf for life, and after to the uſe of the feoffees 
for 80 years, if B. and C. his wife ſhould ſo 
leng hve, and if C. ſurvived B. then to the 
ule of her for life, and after the deceaſe of 
C. to the uſe of D. in tail, with other rewain- 
ders over ; the queſtion was, whether the re- 
mainders ſubſequent to the remainder for life 
of C. were contingent or veſted > Now this 
queſtion, we are to obſerve, muſt have de- 
pended on two points; firſt, Whether the 
contingency upon which the eſtate for life of 
C. was limited to depend, viz. her ſurviving 
her huſband, ſhould extend to all the ſubſe- 
quent remainders, and their taking effect de- 
pend likewiſe on that contingency ; and /e- 
condly, Suppoſing the ſubſequent remainders 
were not to depend on the contingency of 
Ci's ſurviving her huſband, but to take place 
at her deceaſe, let her ſurvive him or not, 
Then whether ſuch remainders were not to 
be deemed contingent, in regard of the poſſi- 
bility of the determination of the preceding 
eſtates before the event ſhould happen, on 
Co which 


* 


(12) 
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which theſe remainders were to take effect, 
vix. the death of C.; which poſſibility con- 
ſiſted in this, that C. and her huſband might 
both outlive the term of 80 years, and then 
(ſuppoſing 4. to be dead) it is obvious, there 
would be no preceding eſtate ſubſiſting, nor 
that period yet arrived at which the remain- 


ders were limited to take effect. 


But, however, it was reſolved by all the 


court, that theſe remainders were not contin- 


gent, buc veſted preſently: though it was 
agreed that C,'s eſtate for life was contingent 
on the event of her ſurviving her huſband, 
And the caſe of Lord Derby was cited, where 
a feoffment was made to the uſe of E. in tail, 
with remainder to the uſe of the feoffee for 


go years, if H. ſhould ſo long live, and after 


his deceaſe to the uſe of F. in tail, with re- 
mainder to the uſe of Lord Derby; and it was 
adjudged, that the remainder veſted preſently, _ 
and that the poſſibility that H. might have 
oyer-lived the 80 years would not make the 
remainders contingent, | | 

* | 


So it was ſaid by Hale C. J. in the caſe of 
Ieale and Lower, that if a feoffment be made 
to the uſe of A. for 99 years, if he ſhall ſo 


long live, and after his death to the uſe of 


B. in fee, this ſhall not be contingent, but it 
ſhall be preſumed his life will not exceed 99 
; years ; 


defined and Alnguſbes | 


years; but that it had been otherwiſe, if it 
had been made but for 21 years, 


In a caſe of this nature in Chancery, where 
A. deviſed lands to B. his eldeſt fon, for the 
term of 60 years, if he ſhould ſo long live, 
and from and after his deceaſe to his grand- 
ſon D. (ſon of the ſaid B.) in tail, B. and 
D. ſufferedaw a recovery; an objection was 
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(4 
Beverley v. 
Beverley, 

2 Vern. 131, 


taken to the recovery, for that the deviſe to 


B. being only for 60 years if he ſhould ſo 
long live, and after his deceaſe to D. the free- 
hold during the life of B. was in abeyance. It 
was argued that the limitation of the eſtate- 
tail was good, expectant on the term of 60 


years; and Lord Derby's, caſe was cited, as 


in point, that the deviſe over, from and im- 
mediately after the deceaſe of B. ought to 
be intended of his dying within the cerm ; 
which was highly preſumable, B. being then 
upwards of 40 years of age. But the court 
faid it would be hard to make ſuch conſtruc- 
tion on the words of the will, as to ſay, 
where land is limited to a man for 60 years, 
if he thall ſo long live, and from and after his 
deceaſe to another, that it muſt be meant 
from and after his deceaſe within the term; 
for ſuppoſe he out-lived the term, ſhould the 
' remainder-man take in the life-time of the 
firſt deviſee ? That would be a conſtruction 


N. B. There 
was a decree 
in favour of 
the recovery 


upon another 


* C 4 Contrary point. 
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contrary to the words and. intention of the 
teſtator. 


* 


In this laſt caſe, no objection was taken to 
the validity of the ſubſequent limitation to 
D. on the ground of its being a freehold to 
commence in futuro; for this, we are to ob- 
ſerve, was the caſe of a will, where the limi- 
tation of a freehold to commence in futuro 18 
allowed to take effect under certain reſtric- 
tions; as will appear, when we come to treat 
of executory deviſes. 


But in this ſort of limitations, (when not 
by will, or by way of «/e) if the term of years 
is ſo ſhort, as to leave a common poſſibility 
that the life on which it 1s determinable may 
exceed it, there ſhould be a preſent , veſted 
frechold eſtate to prevent the limitation over 
being void, as a freehold to commence in fu- 
turo. Indeed, in both the caſes, of Napper 
v. Sanders and Lord Derby, above cited, a 
preceding freehold being limited to the feof- 
for, left no room for this objection. But the 
caſe above cited, as put by lord Hale, ſtands 
independent of any preceding freehold ; and 
though it ſeems capable of being ſupported 
upon the principle of a preceding freehold 
ariſing by implication, agreeable to the caſes 

| of 


defined and diſtinguiſhed. 
of Penbay and Hurrel, and Pybus v. Mitford 
cited below, yet there ſeems to. be no ſort of 
occaſion” for ſuch reſort. Becauſe the al- 
lowed improbability of the life's exceeding 
the term of years determinable thereon, ap- 
pears ſufficient to take ſuch remainders, as 


thoſe in Napper v. Sanders and Lord Derby _ 


and the caſe put by Hale, out of the deſcrip- 
tion of freeholds to commence in futuro. 


It is generally true, that in the caſe of a 
limitation to A. for 21 years, if he ſhall ſo 
long live, and after his death to B.. in fee, 
the remainder to B. is void, as being a free- 
hold to commence in futuro, viz. after the 
deceaſe of A., no freehold having been li- 
mited ſo as to take effe& before that period. 
Becauſe, in this caſe, it is very poſſible that 
the period limited for the remainder to take 
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3 Rep. 20. 


effect from, viz. the deceaſe of A. may not 


happen till aſter the determination of the 
preceding eſtate, viz. the term of years; in 
which event the remainder could not take 
effect at all, as I have already obſerved in a 
preceding. page. Its taking effect is there- 
fore uncertain, in regard of this poſſibility of 
the preceding eſtate's determining before the 
event happens, from whence the remainder is 
to commence ; and ſhould it take effect at 
all, it muſt be in futuro; that is, after the 
event is deciged on which its taking effect 

2 


Vid. P- 3+ 
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depends. Here, then, being no preceding 
freehold limited, this remainder (which muſt 
take effect at ſome future period, if at all) is 
ſtrictly nothing elſe than a freehold limited to 
commence in futuro. 


It is the allowed common poſſibility of the 
life's exceeding the term, which creates ſuch 
a contingeney in reſpect to the remainder's 
taking effect, as brings that remainder with- 
in the deſcription of a freehold limited to 
commence in ful uro, and conſequently, with- 
in the direct application of the rule which 
denies any effect to limitations of that kind. 


But where we do not admit ſuch a degree 
of poſſibility of the life's exceeding the term, 


as is ſuppoſed ſufficient to create a contin- 


gency in the remainder, there, I apprehend, 
the remainder cannot fall within the deſcrip- 
tion of a freehold to commence in futuro. For 
when we ſuppoſe the remainder to be veſted, 
we of conſequence admit that it paſſes imme- 
diately, ſubject to and expectant on the pre- 
ceding term; for otherwiſe it cannot be 
veſted; and then it is a freehold commenc- 
ing in præſenti, and not in futuro. If the life 
cannot exceed the term, and the term muſt 
determine with the Ife, the limiting an eſtate 
to commence from the expiration of the life, 
is, in effect, limiting it to commence from 
the 


defined and diftinguifped.. 


the determination of the term; in which latter 
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mode of limitation there could exiſt no doubt 
of the remainder's paſſing immediately and 


being veſted. And upon theſe prineiples 
alone, without recurring to any other, I think 
the caſe put, and diſtinction taken, by C. J. 
Hale, above cited, may be admitted as law. 


But here, perhaps, the caſe of Penbay and 
Hurrell, may, if not conſidered with ſome 
degree of attention, be miſtaken as an autho- 
rity againſt this doctrine. That caſe, as 
ſtated by Vernon, was à conveyance by A. to 
the uſe of truſtees for 70 years, if A. ſhould 
fo long live, remainder to truſtees for 3000 


B. his fon for life, with divers remainders 
over, The objection was, that the limitation 
to B. together with the remainders over were 


void, being an eſtate of freehold to com- 


mence in futuro; for the firſt freehold eſtate 
was limited to B. which was not to ariſe until 
the death of A. and no eſtate for life was 
limited to A. unleſs an eftare for life ſhould 
be fuppoſed to reſult back to him. Aſter 
ſolemn argument upon the point, and a caſe 


eſtate for life reſulted to 4. which ſupported 
the limitation over. Now the queſtion may 
be aſked, why, if the doctrine juſt now treared 


years, and from and after the death of A. to 


ſtated to the judges, it was decreed, that an 


of - 
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of had been admitted, there could be any 
occaſion to recur to that of reſulting uſes, in 
order to ſupport theſe limitations over, ſeeing 
they were preceded by two ſucceſſive terms, 
of 70 and of 3ooo years, which it could not 


be ſuppoſed the life of A. could poſſibly 


exceed ? , 


In anſwer to which we are to obſerve, it 
is very true, that in this caſe, there was no 


room for any contingency in the limitation to 


B. on the ſcore of any ſuppoſed poſſibility of 
the preceding eſtates determining before the 


period when that limitation was to take effect, 


viz. the death of A.; it was therefore not to 
any ſuch contingency, that this limitation 
owed the quality of a freehold to commence 
in futuro, but to a cauſe of a very different 
nature. The truth is, this limitation to B. 
was not properly a remainder, becauſe it was 
not limited to commence or take effect when 
the preceding eſtates were to determine ; 
there was a preceding term of 3000 years, 
which was not determinable on the life of A. 
at whoſe death the limitation to B. was to 
take effect; and therefore this limitation to B. 
which was to take effect without regard to, 
and at a period different from the determina- 
tion of the preceding eſtates, could not be a 
remainder, within that definition of a remain- 

; der 


by 


defined and diftinguiſhed. 
der which'I have conſidered in a former 


Pages 


Now if this limitation to B. did not paſs a 


remainder expectant on the preceding eſtates, 
it could paſs no veſted intereſt previous to the 
deceaſe of A.; for the preceding limitations 
left no intereſt or eſtate which could paſs im- 
mediately, but by way of remainder expectant 


on their determination ; conſequently, the 


limitation to B. paſſing no veſted intereſt pre- 


vious to the deceaſe of 4. muſt therefore have 


been conſidered as a freehold, not paſſing im- 
mediartely by way of remainder, as in the for- 
mer caſes, but to commence in futuro, viz. 
after the death of A., unleſs a preceding free- 
hold during the life of A. had reſulted to fill 
up the chaſm, and prevent any interruption 


or abeyance of the freehold, by connecting | 


itſelf with the limitation to B. as a preceding 
eſtate with a remainder, 


Had the term of 3000 years been made 
determinable on B.'s life, as the term of 70 
years was, this caſe would have fallen within 


the reaſon of the reſolutions in the caſes of Supra, 12, 


' Napper and Sanders, and of Lord Derby; for 
then as A.'s death muſt have determined both 
the terms; (and there could be no ſuppoſed 
poſſibility of his life's exceeding them) an 
eſtate to commence at his death would have 

been 
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13. 


1 Inſt, 22. b. 


the heirs general or ſpecial, where the anceſtor 


Cent ingen Remainder s | 
been the ſame as an eſtate to commence from 


the determination of thoſe terms, and would 


conſequently have amounted to a veſted re- 


mainder, expectant on thoſe terms, 


I hope, 1 have now ſufficiently explained 


the nature of the exceptions I have been 


treating of ; and ſhall therefore paſs to thoſe 
caſes which are to be excepted from the literal 
extent of the laſt of the foregoing deſcrip- 
tions. Theſe will be found to be much more 
numerous, as they depend, on one hand, on 
a general rule of law reſpecting limitations to 


takes an eſtate of freehold in the ſame con- 
veyance ; and on the other, upon the reſpect 
which is paid to the intent of a teſtator, 
where it can be plainly collected from his 
will, that be uſed the words heirs of the body, 
&c. as a deſcriptio perſane. 


Upon the firſt of theſe grounds we are to 
obſerve, that wherever the anceſtor takes an 


eſtate of freehold, or frank-tenement, and an 


immediate remainder is thereon limited in 
the ſame conveyance to his heirs, or heirs in 
tall, ſuch remainder is immediately executed 
in poſſeſſion in the anceſtor ſo taking the 
freehold, and there fore is not contingent or in 
abeyance : As an eſtate for life to A. remain- 
der to the heirs of his body; this is not a 

contingent 
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defined and diſtinguifbrd. 


contingent remainder to the heir of the body 
of A. but an immediate eſtate tail in 4, 80 
lkewiſe, wherever the anceſtor by any gift or 
conveyance takes an eſtate of freehold, and 
there is afterwards in the ſame gift or con- 
veyance a limitation to his right heirs, or 
heirs in tail, after ſome other eſtate for life or 
in tail interpoſed betwren his freehold and 
ſuch limitation to his heirs, this remainder to 
his beirs veſts in the anceſtor as a remainder, 
and ſball not be in contingency or abeyance. 
As a leaſe for life with divers remainders 
oyer, remainder to the right heirs of firſt 
leſſes for life, this is a remainder in fee 
veſted in the firſt leflee for life; and after his 
death, and the determination of the mean re- 
mainders, his heir ſhall be in as beir, and not 
as purchaſer. So where land is given to A. 
for life, remainder to B. for life, remainder 
to the heirs-male of the body of 4. who has 
two ſons, the eldeſt has iſſue a daughter, and 
dies, A. and B. die, the youngeſt ſon ſhall 
have the land as heir-male; which proves 
that he takes by deſcent, and aot by purchaſe, 
and conſequently the eſtate · tail veſted in the 
father; for had the younger ſon taken by 
purchaſe, he muſt, according to the old doc- 
trine, have been complete heir-general as 
well as heir- male, which two characters could 
not be united in him during the life of the 
eldeſt ſon's daughter. 
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Roll indeed takes a diſtinction, by ſaying, 
that where the frank-tenement is ſo limited 
to the anceſtor, and a mediate remainder to 
his right heirs, that all the intermediate eſtates 
between that and the limitation to his heirs, 
as well as his own eſtate, may determine 
during his life, in that cafe the limitation to 


his heirs is in abeyance; becauſe he can have 


no heir to take the remainder; as if a feoff- 
ment be made to the uſe of 4. and B. during 
their joint lives, and, after the death of either 
of them, to the uſe of C. for life, remainder 
to the heirs of the body of B. this remainder, 
he ſays, does not attach in B. but is in abey- 
ance ; becauſe if A. and C. die in the life- 
time of B. the eſtate to g. is determined, and 
the remainder to C. ended, and yet the re- 
mainder to the heirs of B. cannot take effect, 
becauſe he cannot have an heir during his 
life. And ſome caſes have been put arguendo 
of the heir's taking by purchaſe, becauſe of 
the impoſſibility of the remainder's veſting 
and uniting with the freehold in the anceſtor's 
life-time ; as of a limitation to- A. for life, 


remainder to B. for life, and if A. dies be- 


fore B. then to the right heirs of A. Ora 
leaſe to A. and B. and if A. dies, living B. 
the remainder to the heirs of A. But this 
doctrine is directly contradifted by the au- 
thority of lord Coke, where he ſays, if land 

te 


defined and diſtinguiſbed. 
be given to 4. and B. ſo long as they jointly 
together live, the remainder to the right heirs 
of him that dieth firſt, and warrant the land 
in formd predifta, A. dieth, bis heir ſhall 
have the warranty; and yet the remainder 
veſted not during the life of A., for the death 
of A. muſt precede the remainder ; and yet 
ſhall the heir of A. have the land by deſcent. 
And conſequently it operates as a contingent 
remainder in A. himſelf, and not a remain- 
der to his heirs by purchaſe, although it can- 
not poſſibly veſt in the life-rime of A. | 


And with reſpe& to the diſtinction taken 
by Rolle, I am to obſerve that he cites no au- 
thority at all for it; and I find it is oppoſed. 
by two authorities, which are expreſsly to the 
contrary: The firſt is in Perkins; if lands 
be leaſed unto A. and B. for the life of C. the ! 
remainder unto the right heirs of A., and A. 
takes. a wife, and C. dieth leaving A. and B., 
and A. dieth leaving B., the wife of A. ſhall 
be endowed; becauſe that ceftui que vie (C.) 
dieth, living A. the huſband, ſo as the freehold 
and inheritance are joined in the huſband dur- 
ing the coverture. Here we ſee the freehold 
was limited to A. only during the life of C., ſo 
that it very probably might (and as the caſe 
is put, did) determine before the death of A., 
but notwithſtanding he could have no heir at 
the time when his freehold ſo Tc: by 
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the death of C., yet the freehold and inherit- 
ance, it ſeems, became united in him at the 
death of C. conſequently the remainder to his 
right heirs was completely executed in him- 
ſelf by the death of C. and therefore that li- 
mitation muſt have been a veſted remainder 
in its creation; for had it been @ contingent 
eſtate to the heir of A. the inheritance could 
never have been executed or veſted in A. 


Conſonant to this is the other caſe, which 
is in Kehle: an eſtate was limited to huſband 


and wife during their joint lives; and after 


the deceaſe of either of them, remainder to 
the heirs of the body of the wife begotten by 
the huſband, remainder to the wife far life. 
Upon a diſpute. between the children and the 
wife, after the death of the huſband, whether 
this was an eſtate- tail in the wife, or a contin- 
gent remainder in the children; Keeling con- 
ceived it an eſtate-tail, executed /ub modo, not 
preſently, by ſeverance of the jointure, as it 
would be by a ſeveral conveyance, but upon 
the death of him whoſe life kept the eſtates 
aſunder, they were united and executed ; and 
the court agreed there was no contingency 
either in eſtate or perſon, and that an eſtate 
to a woman durante viduitate, remainder to 
the heirs of her body, is an eſtate-tail in the 
woman. In this caſe likewiſe, we obſerve, 
that the frechol ich the wife took by the 

3 limitation 
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limitation was only for the joint lives of herſelf 
and huſband, and confequently muſt determine 


in her life-time, if her huſband ſhould die 


before her; and then ſhe could have no heir 
of her body when it determined: the caſe 
actually fo happened; yet we find it was ad- 
judged an eſtate-tail in the wife. The like 
obſervation may be made as to an eſtate to a 
woman durante viduitate, remainder to the 
heirs of her body: her freehold may deter- 
mine before ſhe may have any heir of her 
body; nevertheleſs the court held ſuch a li- 
mitation to be an eſtate- tail. In the gaſe put 
by Rolle, there is an intermediate remainder 
to C. for life; but the only difference to be 
inferred on that account (if we reaſon by 
analogy to the cafes where the anceſtor takes 


the freehold for his own life,) 4s, that the li- 
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mitation attaches in the anceſtor as a remain- 


der, inſtead of being executed in poſſeſſion, 
as it was in the latter caſes which I have cĩted. 
And Brooke ſpeaking of the opinion, that if 
land be given to A. B. pur autre vie, the re- 
mainder to the heirs of his body begotten, he 
ſhall have only a term autre vie during the 


life of ceſtuigue vie, ſays, tamen dicilur quod ne non 
eft lex. : 


Lndandnke cafes where dhe Geithl though 
it may determine in the anceſtor's life time, 
is not conſtrained to do ſo, ſeem in ſome 
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mcaſure referrible to the principle reſorted 
to by Brooke in the common caſe of a leaſe 
to one for life, with divers remainders over, 
remainder to the right heirs of firſt tenant for 
life; where he ſays, that if all die, the heir 
ſhall be in as heir, for by poſſibility his father 
might have had tbe poſſeſſion. By which we 
muſt underſtand the poſſeſſion unſevered from 
the limitation to his heirs; for the poſſeſſion 
ſo ſevered he had before; and in this ſenſe of 
the principle, it ſeems by no means foreign 
to the caſe of a freehold, which, though it 
may determine in the anceſtor's life, may alſo 
be commenſurate with it, and eventually con- 
tinue unſevered from the inheritance. The 
principle referred to by Brooke is recognized 
in what is ſaid in Shelley's caſe, that if the 
heir is to take any thing which might haye veſ- 
ted in the anceftor, the heir ſhall be in hy de- 


Rep. 98. b. ſcent. And ſo, where an eſtate is to ariſe 


99. a. 8 Co. 
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to the anceſtor and his heirs on a condition 
precedent; the performance of it after the 
anceſtor c deceaſe (in whom no eſtate at all 
therefore veſted), will intitle his heir as by 
deſcent. To which we may add, the rule re- 
ſpecting the tranſmiſible quality of contin- 
gent remainders, or executory deviſes, to 


the repreſentatives of the anceſtor dying 


before the the eſtate veſts. And the caſe 
cited by lord Coke, of the leaſe to two for their 
Joint lives, remainder to the right heirs of the 

x one 


— 


defined and diſtinguiſbed. | 
one who dies firſt, eſtabliſhes the union of 
the two limitations, notwithſtanding the con- 
tingency of the latter, and its abſolute impoſ- 
ſibility of veſting in the anceſtor. Theſe 
grounds, in conjunction with the caſes I have 
referred to, upon the queſtion ariſing on the 
determinable ſtate of the freehold in the an- 
ceſtor's life-time, ſeem to overweigh the 
authority in Rolle, and warrant the rule in 
Shellie's caſe, to the whole extent of its 
general terms. 


Upon the whole therefore, the better conclu- 
ſion ſeems to be, that the poſſibility of the free- 
hold's determining in the life of the anceſtor 
who takes it, does not keep the ſubſequent 
limitation to his heirs from attaching in 
himſelf; and that we may conſider it as a 
general rule, that whenſoever the anceſtor 
takes any eſtate of freehold, whether it be or 
be not ſuch as may determine in his life-time, 
and there is afterwards, in the ſame convey- 
ance, an unconditional limitation to his right 
heirs or heirs in tail (either immediately, 
without the intervention of any mean eſtate 
of freehold, between his freehold and the 
ſubſequent limitation to his heirs, or me- 

diately, that is, with the interpoſition of ſome 
ſuch mean eſtate) there ſuch ſubſequent 
limitation to the heirs, or heirs in tail, veſts 
immediately in the anceſtor, and does not 
NES 75 remain 
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remain in contingency or abeyance; with, 
this diſtinction, that where ſuch ſubſequent 
limitation is immediate, it then becomes 
executed in the anceſtor, forming, by its 
union with his particular free hold, one eſtate 
of inheritance in poſſefſion ; but where ſuch 
limitation is mediate, it is then a remain- 
der veſted in the anceſtor who takes the free- 
hold, not to be executed in poſſeſſion till 
the determination of the preceding mean 
eſtates. —As if there be an eſtate to A. for 
his life, or during the life of C. or any other 
ſole eſtate of freehold, remainder to the heirs 
of the body of A. this is an eſtate-tail executed 
in poſſeſſion in A.; but if there be an eſtate 
to A. for his life, or during the life of C. or 
any other eſtate of freehold, remainder to B. 
for life, remainder to the heirs of the body of 
A. this is only a preſent freehold in 4. with 
a veſted remainder to him in tail, to take 
effect in poſſeſſion after the determination ot 
B.'s eſtate. 


And where the ſubſequent limitation to 
the heirs, or to the heirs of the body of any 
anceſtor taking the preceding freehold, is 
contingent, according to the above cited caſe, 
of the gift to two for their joint lives, remain- 
der to the heirs of the one dying firſt. A's the 
heir ſtill takes by deſcent, it ſeems to follow, 
that if the contingency on which the veſting 


is 


defined and diſtinguiſhed. 
is to depend happen in the life-time of the 
anceſtor, the remainder in tail will then veſt 
in him ; and that in caſe of its not fo happen- 
ing, ſtill it attaches in him as a contingent 
remainder, which his heir can only take by 
deſcent. ; 


And upon the ſame principle, a limitation 
to huſband and wife for their lives ſucceſ- 
ſively, remainder to the heirs of the body of 
the one dying firſt, operates as a contingent 
remainder in tail, barrable even by fins, 


39 


though ſupported by a truſt, becauſe fines of vide 10 Co. 


land in any wiſe intailed to the perſons levying 
them, are a bar to the iſſue by ſtar. 32 H. 8. 


has, in a ſettlement of cuſtomary eſtates, 
been held to put the eſtate in the power of 
the parents in a caſe hereafter to be noticed ; 
and which ſerves to confirm the doctrine in 
the caſe put by lord Coke, that the impofſibi- 
lity of the limitation to the heirs Sc. veſting 
in the life-time of the anceſtor, is no obſtacle 


to its mn: as a contingent remainder in 
him. 


Here it is to be obſerved, that caſes may 
ariſe, where the eſtate of freehold limited to 
the anceſtor may be ſo limited to him, in truſt 
for ſome other perſon, or as a ſecurity for ſome 
charge, or to anſwer ſome other particular 

D 4 purpoſe, 


| 


Rep. 30. 


And accordingly a limitation of that nature 


Vide High- 
way v. Ban- 
ner, iofra,66, 


(27). 


Vide i Inft. 


183 b. 184, 


Brook Eſtate, 
pl. 75. 
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purpoſe, and no ſfructuary benefit be in- 
tended to the anceſtor by ſuch limitation. 
As a limitation to the w/e of A. during the life 
of B. in truſt for B. or to pay her the rents and 
profits during her life, remainder to the u/e of 
the heirs of the bedy of A.; and ſome other 
caſes which might be put, and which, tho' I 
don't recolle& to have met with in our books, 
have occaſionally occurred to me in the 
courſe of practice. Now theſe are caſes 
which, I don't ſee, how we are to conſider as 
falling within the extent or application of the 
rule I have been treating of; becauſe it ſeems 
abſurd and inconſiſtent with any poſſible rule 
of law or common ſenſe, to create or raiſe an 
eſtate · tail to a man upon the ground of a li- 
mitation (viz, the freehold limited in truſt) 
by which 20 beneficial intereſt at all was in- 
tended him. 


4 


When there is a joint limitation of the free- 
hold to ſeveral, followed by a joint limitation 
of the inheritance in fee- ſimple to them, as 
an eſtate to A. and B. or for their lives, or in 
tail, and afterwards to their heirs, ſo that both 
limitations are of the /ame quality, that is both 
joint, it ſeems the fee veſts in them jointly. 
And fo if the limitation of the freehold be to 
baron and feme jointly, remainder to the 
heirs of their bodies, it is an eſtate tail exe- 
cuted in them, as they are capable of iflue, to 

| whom 


defined and difinguiſted. | 


whom ſuch joint inheritance can deſcend. 
But if the limitation of - the: freehold be 
not joint, but ſucceſſively, as to one for life, 
remainder to the other for life, remainder to 
the heirs of their bodies ; there it ſeems the 
ultimate limitation is not executed in poſſeſ- 
ſion, but gives them a joint remainder 1n tail. 


And if the limitation of the inheritance be to 


ſeveral men, or to ſeveral women in tail, in- 
ſtead of fee- ſimple, though the freehold be to 
them jointly, they take ſeveral eſtates of inhe- 
ritance ; becauſe they cannot have iſſue be- 
tween or among them as a man and woman 
may. And the ſame rule extends to other 
caſes, where the relative ſituations of the gran- 
tees, renders the poſſibility of iſſue between or 
among them more remote, than what is 
termed a ſimple or common poſſibility, or 
elſe is inconſiſtent with the laws of marriage. 


If the particular eſtate be to A. and B. for 


their lives, and after their deaths to the heirs of b- 


B.; or to huſband and wife, and the heirs of 
the body of the huſband; or to two men, 
and the heirs of their two bodies, or the heirs 
of the body of one of them. The eſtates in 
tail or in fee are ſaid to be executed ſub modo; 
that is to ſome purpoſes, though not to all. 
For though they are fo far executed in, or 
blended with the poſſeſſion,” as not to be 
grantable away from or without the freehold 


oy 


1 Inſt, 182. 


2 Co. Rep. 
G1. a. 


3 Co. Rep. 5. 


Moor, 210. 
Owen's Caſe. 


Ring v. Ed- 
, Cro. 
Car. 320. 
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by way of remainder ; yet they are not ſo exe- 
cuted in poſſeſſion as to ſever the jointure, or 
intitle the wife of the perſon ſo taking the in- 
heritance to dower ; and in the ſaid caſe of a 
limitation to huſband and wife, and the heirs 
of the body of the huſband, his wife having a 
Joint eſtate of freehold with him, and there 
being no moieties between them, a recovery 
againſt him with ſingle voucher will not bar 
the ifſue or remainder; though his eſtate tail 
has been held to be ſo executed in poſſeſſion, 
that his feoffment was a diſcontinuance. 


The general rule of law, reſpecting the 


ſubſequent limitation to the heirs of the body, 


(28) 


Sc. veſting in the anceſtor, where he takes a 
preceding freehold by the ſame conveyance, 
does not operate ſo as abſolutely to merge the 
particular eſtate of freehold, where the limi- 
tations intervening between the preceding 
freehold, and ſuch ſubſequent limitation to 
the heirs, &c. are contingent ; becauſe that 
would deſtroy ſuch inter vening limitations; 
but the two limitations are united and exe- 
cuted in the anceſtor, only until ſuch time as 
the intervening limitations become veſted z 
and then open and become ſeparated, in or- 
der to admit ſuch intervening limitations as 
they ariſe, Thus, where there was a limi- 
tation to baron and feme for their lives, re- 


inder to the firſt and other ſons of the 


marriage 


Gefined and diſtinguiſpra. 
marriage ſucceſſively in tail, remainder to 
the heirs-male of the bodies of the baron and 
feme ; the court reſolved that it was an eſtate- 
tail executed in the baron and feme, ſub modo; 
that is, ſo as not to merge the eſtates for life 
abſolutely, but executed only till the birth of 
the firſt ſon ; and that then the eſtates ſhould 
become divided by operation of law, and the 
baron and feme become tenants for their lives, 
with remainder to their firſt and other ſons, 
remainder to baron and feme 1n tail. 


In this laſt caſe, we obſerve, that the limi- 
tation of the freehold was a joint limitation to 
huſband and wife ; and the ſubſequent limi- 
tation to the heirs of their bodies became 
united to it, and quodam modo executed in them 
jointly ; becauſe that ſubſequent limitation 
was of the ſame quality with the firſt, that is, 
a joint limitation. Juſt as the above noticed 
caſe of a limitation to baron and feme for their 
lives and the life of the ſurviyor of them, and vide Roe v. 
afterwards to the heirs of their bodies, is an Aiſtrop, in- 
eſtate-tail executed in them; Both limitations P. 46. 
being joint, and therefore eſſentially different 
from the caſe where the limitation was to 
baron for life, remainder to wife for life, re- Supra, 27. 
mainder to the heirs of their bodies; in which (29) 
the limitation to their heirs being a joint li- 
mitation to them, did not correſpond with <4 
the quality of their eſtates for life, which 4 

were 


Vide Lane v. 
Pannel, and 
Frogmorton 

D. Wharrey, 


infra, 46, 47+ 


Stiles's Rep. 
325. Goſſage 
v. Taylor. 
Vide Yelv, 


I31. 


(30) 


were diſtin& and ſucceſſive, and conſequently 


gave them ſeveral eſtates for life, with a joint 
remainder in tail. 


If there be a limitation to the feme for life, 
remainder to the heirs of the body of baren 
and feme, this is no remainder in the feme, 
for the freehold is limited to her alone ; and 
as the perſon who is to take in remainder 
muſt be heir of both their bodies, if the feme 


ſhould die before the baron, there can be no 


one to anſwer that deſcription when the par- 
ticular eſtate determines, becauſe the baron 
cannot have an heir during his life, nor could 
it be-involved or flow into the limitation to 
the feme herſelf, as not being confined to her 
own heirs ; therefore the remainder is in con- 
tingency. And the ſame doctrine prevailed 
in two other caſes, that I ſhall take occaſion 
to cite more particularly by and by, in which 
it was held, that a ſimilar limitation was a 
contingent remainder to the heirs of both 0 
bodies of huſband and wife. 


So in the caſe of Gaſſage v. Taylor, where 
an eſtate for life was limited (but ? and 
in the caſe) to S. wife of L. remainder 
to the heirs to be begotten upon the body of 
S. by L. her huſband, no eſtate being pre- 
viouſly limited to the huſband himſelf; it was 
held that the word heirs related to both their 
bodies, 


defined and diſtinguiſhed. 


bodies, and conſequently per appoint) 
eſtate-tail in &. ; 


We are to diſtinguiſh between caſes of the 
laſt mentioned claſs, and thoſe above noticed, 
where the limitation to the heirs Cc. is held 
to veſt, notwithſtanding the anceſtor's free- 
hold may determine in his life-time ; the li- 
mitation there is to the heirs of the body, 
of the anceſtor only, but here it is to the 
heirs of the body of the anceſtor and of 
her Baron; and though every perſon may ſo 
far be ſuppoſed to carry his own heirs &c. | 
in himſelf during his life, as that a limitation vide Co. Li. 
to them where he takes a preceding freehold 22, v. 
may veſt in himſelf; yet no perſon can be | 
ſuppoſed to include in himſelf the heirs Sc. 
of himſelf and of ſomebody elſe. 


The reference of the word heirs, in the 
laſt noticed caſe, to the bodies of both the 
huſband and wife, correſponds with the deci- 
ſion in a very late caſe ; where upon a mar- Denn v. 
riage the huſband covenanted to ſtand ſeiſed Pon 9 4 
of lands to the uſe of himſelf and his intended Eaſt. Rep. 
wife for their lives, and the life of the longer 131. 
liver, remainder to the uſe of the beirs ox the 
body of his ſaid intended wife By him lawfully to 
be begotten, remainder to the uſe of his own 
right heirs. The huſband having ſurvived 
the wife, levied a fine of the lands; and after 


his 


Co. Lit. 26. 


Vide Co. Lit, 
26, 


the word of, and the words on or by may now 
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his deceaſe, a queſtion aroſe upon the opera- 
tion of this fine; which depended on the point, 
whether the words 70 the uſe of the heirs od 
the body of the wife by the buſband to be begotten, 
gave an eſtate-tail only to the wife, or a joint 
eſtate-tail ro both. And it was decided, that 
the limitation gave an eſtate-tail /o both; 
upon the authority of the laſt above cited 
cate, and others hereafter noticed, as well as 
of the caſe cited by lord Coke, from 3 Ed. 3. 
c. 32. where, upon a gift to J. and M. uxori 
ejus et hæredibus quos idem I de corpore ipftus 
M. procrearet, &c. it was adjudged an eſtate- 
tail in heth, becauſe the eſtate was equally in- 
tailed to the heirs of the baron as to the a wi 
of the wife. 

We may obſerve, that in the two laſt caſes | 
the heirs were not expreſſed to be of the body 
of either parent; but heirs zpor or on the body 
of the-one by the other, and therefore applied 
equally to them both. And however light or 
frivolous the diſtinction in theſe caſes between 


appear; yet it having originally, upon prin- 


ciples now obſolete, obtained ground in judi- 


Peps v. Bon. 
ham, Velv. 
131. 


cial deciſions, the court held themſelves 
bound to obſerve it in the caſe laſt noticed. 
The ſame diſtinction was particularly relied 
on in a caſe there referred to; where, upon a 
feoffment to the uſe of R. and his wife for 
their lives, remainder to the uſe of the firit, 

ſecond, 


% 
define d and diftinguiſhed. 
ſecond, and third ſon of the body of the wife, 
and afterwards to the heirs of the body of the 
wife by R. to be begotten, it was held that 
the inheritance was only in the wife; becauſe 
the word heirs, which made the inheritance, 
was annexed. only to the body of the wife; 
but that if it had been to the heirs, which tbe 


huſband ſhould beget on the body of the wife, it 
would have been an eſtate-tail in them both, 


In the caſe of a limitation to A. for life, the 
remainder to the right heirs of him and of B. 
( B. being alive at the time) it was thought to 
be executed for a moiety; for that if A. had 
not had a particular eſtate limited to him, his 
right heir, and the heir of B. would have had 
it in common; and he ſhould not have' the 
whole, on account of the other not being ca- 
pable, as it was not limited to him, 


But here we are to notice a diſtinction, be- 
tween a limitation to the right heirs of bh, 
band and wife, who may have a common heir 
between them; and one to the right heirs of 
two other perſons. 


Thus in the caſe of a deviſe, in remainder 
to the right heirs of V. and M. his wife for 
ever, without any antecedent eſtate to either 
of them, The wife died, leaving a daughter 
by M.; he married again, and left a daughter 

by 


47 


and vide Lit. 
ſec. 26, 27, 

28, 29. 

Vide Harg. 

note 3. Co. 

Lit. 26. b. 


2 Rol. Abr. 
417. pl. 6. 


Roe wv. 
IX 

1 Durnt. ano 
Ealt. Rep, 


C30. 


Mandevile's 
Caſe, Co. 


Lit. 26. b. 


= 
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by his ſecond wife; and upon a diſpute be- 


_ tween the two daughters, it was argued that 


the deſcription of right heirs of V. and bis 
wife muſt either mean the beirs of the ſur- 
viver, or give the eſtate in moieties between 
the Þeirs of each. But the court held the de- 
viſe to operate in the ſame manner as if it 
had been to the right heir of the body of M. 
and M. That it was to be collected from 
Co. Lit. 107. that a grant to huſband and wife 
was not conſidered in the ſame light as a 
grant to ober perſons ; for that if a joint eſtate 
be made to huſband and wife, and a third 
perſon, the huſband and wife have but one 
moiety; and the third perſon will have as 
much as them both; becauſe the huſband and 
wife are but one perſon in law, If then they 
were but one perſon by reaſon of the relation 
they ſtood in, a limitation to zbeir heirs, with- 
out any prior limitation to themſelves, muſt 
naturally mean heirs to them both, according to 
that relation, which could only be children of 
tbem both, | | 


A limitation to a woman and the beirs 
of her late h»/band (then dead) on her body 
begotten, was adjudged to give her no more 
than an eſtate for life, And it was held 
that a fee-tail veſted in her ſon by her late 


| huſband; and that on his death, without 


iſſue, it deſcended on his ſiſter (daughter 
© io. of 


defined and . diſtinguiſhed. 
of the ſame parents) as heir of the body of 
her father, per formam dons. 


It ſeems immaterial, with reſpe& to the 
operation of the general rule reſpecting the 
limitation to the heirs &c. attaching in the 
anceſtor, whether the anceſtor takes the free- 
hold by expreſs limitation or by implication ; 
in either caſe the ſubſequent remainder to 
the heirs of his body c. equally unites with 
it. As. in a caſe of frequent reference, 
where A. ſeiſed in fee, covenanted to ſtand 
ſeiſed to the uſe of his heirs-male begotten or 
to be begotten, on the body of his ſecond wife ; 
it was, upon the principle laid down by lord 
Coke, 1 \Inft. 23. 4. that ſo much of the uſe as 
the owner of the land does not diſpoſe of, re- 
mains in him, held, by Hale C. J. and two 
other judges, that A. took an eſtate for his 
own life by implication; the uſe during his 
life. being undiſpoſed of. And it was held, 
that the ſubſequent limitation to his heirs- 
male &c. was executed on the eſtate for life 
which he had by implication, and created an 
eſtate-tail in A. | 


In Pibus v. Mitford there was no limita- 
tion of the w/e during the covenantor's /ife, 
But there have been caſes containing an ex- 
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Pibus v. 
Mitford, 
1 Veatr. 372. 


(31) 


preſs limitation of the immediate uſe. And 


where it has been limited away for years only, 
Vor. I, E and 
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2 Salk. 679. 
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and no uſe limited of the freehold till the 
grantor's death, the uſe of the freehold, as un- 
diſpoſed of till that period, ſeemed to fall with- 
in the doctrine of reſulting intereſts. And 
accordingly in the caſe of Penhay v. Hurrell, 
cited in a former page, Lord Keeper, after 
much conſideration, and a caſe ftated to the 
Judges, gave his opinion, that 4. had an 
eſtate for life by implication ; and ſo all the 
limitations over were good, there being a 


freehold to ſupport them. Which determi- 


nation appears to have proceeded upon the 
ſtrength of Lord Coke's opinion, 1 Inf. 23. 4. 


and the concurrent authority of Lord Chief 
Juſtice Hale's opinion, in the cafe of Pibus v. 
Mitford before cited, that as well in a fine or 
feoffment, as 
uſes, ſo much of the uſe as a man does not 
limit ny remains in him. 


In a hurts caſe. where the uſe was li- 
mited to the grantor himſelf for 99 years, 
remainder to the uſe of the truſtees for 25 
years, remainder to (the uſe of) the beirs- 


male of his own body, remainder to his own 


right heirs. The court held the limitation 
to the beirs-male of the body to be void, be- 
cauſe there was no preceding freehold limited 
to ſupport it, and that it ſhould not be im- 
plied contrary to the intent of the conveyance 
that there the eſtate took effect by tranſmuta- 

tion 


in a covenant to ſtand ſeiſed to 


defined and diftinguiſhed. 
tion of poſſeſſion out of the ſeiſin of the truſ- 
tees, and not like Fenwick (ſhould be Pibus) 
and Mitford's caſe, where the owner cove- 
nanted to ſtand ſeiſed to the uſe of the heirs of 
his body; and Pozvel Juſtice held that even 
in that caſe, if there had been an expreſs eſtate 
limited to the covenantor, it had been different. 


And ſo where 4. by marriage ſettlement 
. conveyed certain lands to the uſe of himſelf 
for 99 years, if he ſo long lived, and after 
to the uſe of truſtees for 200 years, remain- 
der to the uſe of the heirs-male of his own 
body, remainder to his own right heirs. 
Upon a caſe referred to the Judges of C. B. 
from the Court of Chancery, they held the 
limitation to the heirs-male of the body of A. 
void, no freehold being limited to any perſon 
precedent to that eſtate; and that no eſtate 
of freehold could reſult to A. for his life by 
implication, becauſe another eſtate, viz. for 
99 years if Sc. was expreſsly limited to 
him, which would be inconſiſtent with a free- 
hold by implication. 


And where the uſe was expreſsly limited 
away during the life of the grantor inſtead of 
for years only, it has been held, that the free- 
hold could not refult to him, ſo as to unite 
with the ſubſequent limitation to the heirs of 
his body, 

E 2 Thus 


Sr 


Rawley v. 
Holland, 
Vin. V. 22. 


p-. 189. 
c. 11. 
2 Eq. Abr. 
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(32). 
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ON * Thus where E. C. on his intended marriage, 
Gared. 252. ſettled lands by deed and fine, to the uſe of 
4 Med. 380. himſelf and his heirs till the marriage, and 
afterwards to the uſe of his wife for life, re- 
mainder to the uſe of the cognizees in the fine 
and their heirs during the life of E. C. upon 
trulf to permit him to receive the rents and 
profits, remainder to the ſons of the marriage 
ſucceſſively in tail-male, and for want of ſuch 
iſſue to the beirs of the body of the ſaid E. C. 
and for want of ſuch iſſue to the ſaid E. C. 
and his heirs. It was agreed that the caſe 
infra (33) differed from that of Fenwick v. Mitford, for 
I there, no uſe at all was limited for the life of 
the feoffor, which left a vacancy the \law 
would ſupply by implication ; but in the 
principal caſe there being an expreſs eſtate li- 
mited to the cognizees during the life of E. C. 
there was no room left for any implication, 
Beſides that in Mitford's caſe,” it was held to 
be no other than the od rever/ion ſubſiſting in 
the feoffor ; but the limitation in the principal 
caſe being of a new eſtate, viz. an eftate- 
tail, could not be any part of the old eſtate, 
which was a fee-ſimple. And though it was 
contended, that the law would imply an eſtate _ 
for life in E. C. intermediate between the 
eſtate of the cognizees and that to the firſt 
ſon of the marriage, becauſe it was poſſible 
that the cognizees might forfeit or ſurrender; 
yet the whole court was clearly of opinion 
that 


223 2 ů— — _ 


defined and diſtinguiſhed. 


that the limitation to the heirs of the body of 
E. C. was a contingent remainder, and ſuch as 
the heir would take by purchaſe, and not by 
deſcent ; and that the caſe differed from that 
of Fenwick v. Mitford for the reaſons before 


ingly. 


So where A. made a ſettlement to the uſe 
ol himſelf for 99 years, if he ſhould ſo long 
live, remainder to truſtees and their heirs 
during bis life, &c. remainder to the uſe of 
the beirs of his body ; remainder to himſelf in 
fee. Lord Chancellor Cowper held this li- 
mitation to the heirs of the body to be plainly 
a contingent remainder, 


And in a caſe where A. having two ſons 
C. and D. covenanted to ſtand ſeiſed to the 
uſe of C. and the heirs-male of his body on 
M. his wife to be begotten, and for want of 
ſuch iſſue to the beirs-male of his (A. ) own 
body, and for want of ſuch iſſue to his own 


right heirs for ever; C. the eldeſt ſon died, 


A. died, and then the fon of C. died without 
iſſue, The court held the limitation to the 


chaſe, and to veſt in the ſon of C. upon the 
death of A. as heir male of his body by pur- 
chaſe; and that on the death of C.'s ſon it 
E 3 deſcended 


heirs of the body of A. to be words of pur- 


$3 


given. And judgment was given accord- 


I P.W, 38 . 
Elſe v. g 
Oſborne. 


Southcot VU, 
Stowell. 

1 Mod. 226. 
237. 

2 Mod. 207. 
211. 


leaving iſſue one ſon and ſeveral daughters, 


(33) 


Vide Man- 


devile's caſe, 
Co Lit 26. 
b. ſupra, zo, 


54 


ſupra 30 & 
17. 


Wills et al*. 
v. Palmer, 


5 Bur. 2615. 
2 Black. Rep. 
687. 


admit a reſulting uſe to the grantor, or allow 
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deſcended to his uncle D. as heir-male of the 
body of A. per formam doni; and not by pur- 
chaſe as heir-male of the body of A. he not 
being heir, as his nieces were living. They 
allowed no eſtate for life in A. by implica- 
tion, and ſeemed to doubt the doctrine in the 
caſe of Pibus and Mitford. But this difference 
1s obſervable between the two caſes; in that 
of Pibus and Mitford the covenantor had not 
limited any uſe at all during bis own life; 
whereas, in Southcot v. Stotoell, the cove- 


'nantor had limited a preſent u/e to his ſon C. 


in tail. 0 


But notwithſtanding the diſinclination of 
the court in the caſe of Scut bot v. Stowell, ta 


a perſon to take as ſpecial beir by purchaſe, 


if not alſo complete heir; a contrary doctrine 


has been fince eſtabliſhed in reſpe& to both 
theſe points, in a late caſe which has carried 
the implication of a reſulting uſe to a grantor, 
a ſtep beyond the limits of the queſtion in 
the caſes of Pibus and Mitford, and Penbay 
and Hurrell; though I think equally within 
the extent of the ſame principle, 


The caſe in ſubſtance was this, Archdale 
Palmer and his ſon Jobn Palmer, upon the 
marriage of the ſon with A. ſettled- certain 
lands to the uſe of Archdals and his heirs until 

the 


defined and diflinguiſted. 
the marriage ; and afterwards, as to part of 
the lands to the uſe of Fobn Palmer for life, 
and after intermediate remainders, (to the 
uſe of his wife for life and of his ſons by her 
or any other woman ſucceſſively in tail-male,) 
to the uſe of the beirs-male of the body of the ſaid 
Archadale Palmer, remainder to the uſe of the 
heirs of the body of John Palmer, remainder 
to the uſe of Jobn Palmer his heirs and aſ- 
ſigns; and as to the reſidue of the lands to 
the uſe of Archdale for life, and after ſeveral 


intermediate limitations, (to the uſe of Jobs 


for life and to his wife, in part, for life and of 
the ſons of the marriage ſucceſſively in tail 
male), to the uſe of John and the heirs male 
of his body, remainder to the ule of Arcbdale, 
his heirs and aſſigns. 


Jobn died without iſſue male in the life- 
time of his father, leaving A. his widow and 
one daughter by her named Ann. Archdale 
afterwards by his will, noticing that by the 
death of his eldeſt fon John without iſſue 


male, that part of his eſtate then in his poſſeſ- - 


ſion was, by the ſaid marriage ſettlement, 
veſted in him in fee-fimple, deviſed the ſaid 
eſtate to his ſon William Palmer for life, with 
remainder to his ſons ſucceſſively in tail male, 
and for want of ſuch iſſue, to the heirs male of 
his (teſtator's) body begotten, and for want 
of fuch iſſue to his own right heirs for ever. 

| E 4 Archdale 
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Archdale died, leaving his ſaid grand- 
daughter Aun his heir at law, and his fon 
William Palmer (who as well as John his de- 
ceaſed brother) was the teſtator's iſſue by a 
firſt wife, and alſo leaving Henry, an eldeſt 
ſon and ſeveral other children, by his ſecond 
wife, 


Afterwards William Palmer, who at his 
father's death was heir male of his body, died, 
leaving a ſon, who died leaving a ſon Henry 
Jebn, who died an infant without iſſue; and 
no recovery was ſuffered by William or his 
ſon. 


| | "74 

Upon the death of Henry Jobn, Henry the 
then eldeſt ſon and heir male of the body of 
Archdale by his ſecond wife, entered upon that 
part of the eſtate which was by Archaale's will 
deviſed to the heirs male of his body. 


And afterwards, upon the death of Ann the 
widow of John, Henry took poſſeſſion, as heir 
male of the body of Arcbdale, of the lands 


which ſhe had held for her life under the 
ſettlement. 


Upon a bill filed by Ann the daughter of 
Fobn, and heir general of Archdale and her huſ- 
band, claiming in her right, as heir at law and 
beir of the body of John Palmer, to be intitled, 
| on 


defined and diſtinguiſhed. 


on failure of iſſue male of the whole blood, 
to that part of the eſtate which was limited 
by the ſettlement to John Palmer in fee ; and 
alſo claiming in her right, as heir at law of 
Archaale, to be intitled to the eſtates of which 
the reverſion in fee was limited to him by 
the ſettlement, as not deviſed by his will; 
a caſe was made for the opinion of the judges 
of the king's bench, upon the queſtion 


Whether any and what eſtate paſſed by the 
ſettlement to the defendant Henry Palmer, as 
heir male of the body of Archdale Palmer the 
grantor ? And whether any, and what eſtate 
paſſed to the ſaid defendant Henry Palmer as 
heir male of the body of the ſaid Archdale 
Palmer, by his will? 


| Upon which the judges certified they were 

of opinion, that the defendant Henry Palmer, 
by the ſettlement, took by deſcent as heir male 
of the body of Archdale Palmer the grantor. 
That in caſe a third perſon had been the 
grantor, they ſhould have thought that Henry 
Palmer would have taken an eftate in tail 
male by purchaſe, under the "deſcription of 
beir male of Archdale Palmer. 


And that they were of opinion, that an 
eſtate in' tail male paſſed to the defendant 
5 Henry 


taking, as it ſtated he would have done, by 
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Henry Palmer, as heir male of the body of Arch« 
dale Palmer by his will. | 


It is evident from the above queſtion and 
certificate, that it appeared as well to the 
court of King's Bench as of Chancery, that 
Archdale Palmer was the grantor, or at leaft 
to be conſidered in that light, both the queſ- 
tion and certificate ſti/ing him ſuch. 


But there was no ſuſpenſe of the expreſs 
uſe in this caſe till the deceaſe of the grantor 
any more than there was in the cafe of South- 
cot v. Stowell; for it was limited to Joba Pal- 
mer immediately from the marriage, and yet 
it was held that Henry (who was the heir 
male of the body of the grantor, at the deceaſe 
of Am the widow of Jobn, when the limita- 
tions preceding that to the heirs male of the 
body of the grantor determined) took by 
deſcent, that is, in the ſtrict legal ſenſe, by 
deſcent from Archdale Palmer the grantor. 
This concluſion is fixed by the diſtinction 
taken in the certificate itſe}f, betwixt his tak- 
ing, as it ſtated he did, by deſcent, and his 


purchaſe, in caſe a third perſeu had been the 
87 ner. 


I advert to thoſe words as fixing the ſenſe of 
the word deſcent, becauſe as Henry Palmer was 
not 


defined and diſtinguiſbed. 


not heir male of the body of Archdale at the 


time of Archdale's deceaſe, the expreſſion, 
that Henry took by deſcent, does not of itſelf 
ſeem neceſſarily to decide that the limitation 


in the ſettlement operated to veſt the eſtate 


tail in Archdale. For ſuppoſing that limita- 
tion to have given the eſtate tail to the heir 
male of the body of Archdale by purchaſe 
under that deſcription, it would have veſted 
in William, who at Archdale's deceaſe, was 


the heir male of his body; and being not to 


determine till failure of heirs male of the body 
of Archdale, poſſibly it might have been ſaid 
to deſcend upon failure of William's iſſue male 
to Henry, then beir male of the body of Arch- 
dale, as heir per formam doni. According to 
the principle on which the court decided the 

caſe of Soutbcott v. Stowwell, and the doctrine 
in Mandevile's cale cited above, where 
though the eſtate tail firſt veſted in Robert as 
heir of the body of his father by purchaſe, yet 
it devolved from him to his ſiſter Maud, and 
in the formedon, under which ſhe recovered, 
was faid to deſcend to her; and according to 
Lord Hale would equally have done fo, 
though ſhe had been of the half Blood; for 
half blood is no impediment to the deſcent 
or ſucceſſion of an eſtate tail through a tenant 
in tail to his collateral relation, anſwering the 
deſcription of heir per formam doni. And 
though ſuch a devolution is not ſtrictly a 
deſcent, 


Vide ſupra, 
30, infra, 
57 


Harg. note, 
3 Co. Lit. 
26. b. 
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deſcent, yet the allowed application of that 
2 word to it in pleading, might have left the ap- 
by the court, Plication of it not quite certain, had not the 
2 Mod. 21, diſtinction been noticed between Henry's tak- 
ing by deſcent as heir male of the body 
of the grantor, and his taking by pur- 
chaſe in caſe a third perſon had been the 
grantor ; which clearly aſcertains, that the 
word deſcent in the certificate was intended in 
its ſtrict technical ſenſe, and meant that Henry 
took by deſcent an eſtate firſt veſted in Arch- 


dale. The opinion that Henry would have taken 


Vide infra, an eftate tail male by purchaſe, if a third per- 
ENTS * fon had been the grantor, affirms the doctrine 


that a perſon may take as ſpecial heir by pur- 

chaſe without at the ſame time filling the cha- 
Vide infra, rafter of heir general: which is confirmed by 
the cloſe of the certificate, that an eſtate tail 
male paſſed to Henry, as heir male of the body 
of Arcbdale, by his will. 


The limitation to the uſe of, the heirs 
male of the body of Archdale Palmer veſting 
an eſtate tail in himſelf, the uſe muſt have 
reſulted to or remained in himſelf for life; 
but this could not be an immediate eſtate for 
life, but an eſtate in remainder expectant on 
the determination of the uſes which preceded 
the limitation to the heirs male of his 
body. | 

The 


defined and "dilinguiſhed. 


The caſes of Pibus v. Mitford and Penbay | 


v. Hurrell, admitted the immediate uſe to re- 
ſult to the grantor for life by implication 
where 10 uſe of the freehold was limited to 
take effect ill after bis deceaſe. The caſe of 


Wills v. Palmer goes a ſtep further on the 


ſame principle, and implies the uſe for lite in 
the grantor, in remainder after uſes that com- 
menced and might determine in his life- 
time. 


The inference therefore afforded by the 
ſeveral caſes ſeems to be, that when the uſe 
is not limited away during the whole life of the 
granter, and there is a uſe limited which can- 
not commence till after bis deceaſe (as is the 
caſe of a limitation to the heirs of his body, 
taken by itſelf) ; whether that uſe be limited 
in the firſt inſtance (as in Pibus v. Mitford) 
or be preceded by limitations for terms of 
years (as in Penbay v. Hurrell) or by uſes of 
the freehold or inheritance that may determine 


in the grantor”s life-time (as in Wills v. Pal. 


mer) the uſe reſults to the grantor fer life ; 
immediately in the firſt cafe, and in remainder 
expeCtant on the preceding uſes in the other; 
where there is no expreſs uſe limited to the 


grantor himſelf, inconſiſtent with ſuch an im- 
plication, 


This 


Supra, 39. 


Supra, 17. 
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This concluſion, indeed, flows from the 
above noticed rule laid down by Lord Coke, 
that in a conveyance to uſes without valuable 
conſideration, ſo much of the uſe as is not diſ- 
Poſed of remains in the grantor. For it is 
evident that the uſe of tbe preſent freebold, 
where no uſe at all, or a uſe for term of years 
only is limited to commence before the 
grantor's deceaſe, is not diſpoſed of ; and that 
where the uſe is limited immediately, for 


eſtates that may determine in the grantor*s life, 


followed by a limitation that cannot take effect 
till after his deceaſe, the intermediate uſe in 
remainder for his life, is not diſpoſed of; for 
ſuppoſe the preceding uſe to determine in his 
life-time, where then is the uſe during his life, 
if not in himſelf? 


There is nothing however in Lord Cotes 
poſition, nor in the circumſtances of the caſe 
of Wills v. Palmer that applies to thoſe caſes, 
where the uſe is expreſsly limited away for 
the grantor's life ; nor contravenes the doctrine 


in Trppin v. Coin above cited, or the opinion 


of the Lord Chancellor Cowper in Ele v. Of- 
borne.—And to extend the principle to caſes 
where an expreſs eſtate for years is limited to 
the grantor, as in Adams v. Savage, and Raw- 


ley v. Holland, though the uſe of the freebold 


is not limited away till after the grantor's de- 
2 ceaſe, 


defined and diſtinguiſhed. 67 


ceaſe, would be admitting or raiſing an eſtate 
by implication, in direct contradiction to, and 
denial of, an expreſs eſtate; which is not re- 
concileable to the idea of implication. 


No eftate for life can ariſe by implication, 2 Salk. 675. 
or by way of reſulting uſe, to a perſon who a 2 
was not the owner of the eſtate granted. As Show. Caſ. 
where huſband and wife levied a fine of the TR OY 
wife's land to the uſe of the heirs of the body 
of the huſband on the wife begotten, and for de- 
fault of fuch iſſue to the uſe of the right heirs of 
the buſband ; they had iſſue; the wife died, 
then the ifſue died, and then the huſband 
died; and the queſtion was, whether the heir 
of the huſband or the heir of the wite ſhould 
have the lands? And the court held, that no 
eſtate for life could ariſe to the huſband by 
implication, becauſe the eſtate was the wife's, 
to which he was a ſtranger ; therefore the li- 
mitation to the heirs of the huſband, &c. was 
void, for want of a preceding frechold to ſup- 
port it. An implied eſtate in the wife for her ige e 
life would not do as ſhe died before her huſ- caſe infra, 
band, and conſequently before the remainder ? 27% with 


l ſome further 
to his heir could commence. obſervations 


upon It, 


So where a marriage ſettlement was made vide 1 P. W. 


by a third perſon to the uſe of A. the huſband. 339! 2 

| „ Iippin's aſe 
for gg years, remainder to truſtees during his there cited, 
life to ſupport contingent remainders, re- fad vers 


« Jenk. Cent. 
mainder 248, Cc. 18. 
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Harris v. 
Barnes, infra, 
430. 4 Burr. 
2157. 


Hayes v. 
Foorde, 


mainder to the wiſe for life, remainder to the 
firſt Sc. ſon of the marriage, remainder to 
the heirs of the body of A. remainder to his 
right beirs ; here the freehold during A.”s life 
being limited to truſtees, and he taking only 
a term of years, and the eſtate not moving 
from him (for if it had, the limitation to his 
right heirs would have been the old reverſion) 


the remainder to his heirs was a contingent 
remainder. 


And in a caſe more fully cited in the ſequel 
of this eſſay, where lands were deviſed to C. 
for the term of go years if he ſhould ſo long 
live, and afterwards to the heirs of C.'s body, 
it was held that it veſted in the heir by 


purchaſe. 


Indeed in a'caſe where the teſtator deviſed 
in remainder (after limitations to his brother 
W. and his heirs males) to the heirs males of 
his brother M's ſons (who then had two ſons 
living) without any antecedent deviſe to thoſe 


ſons themſelves, and by a ſchedule annexed to 


2Black. Rep, the will and referred to in it (and which the 


698. 


ſpecial verdi& found to be part of the will) 
purporting to be an account how the teſtator 
had diſpoſed of his eſtates by his will, he ſaid, 
and for want of his brother J/.”'s having ſons, 
then 10 bis brother N.'s ſons, and for want of 
ſons then over. Upon the queſtion, whett er 
one 


defined and ditiaguifhed. 


in tail, the court. of king's bench in Jreland 


held he took only for life. But on an appeal 


to the king's bench in England, Lord Mans- 
field in delivering the opinion of the court, 


65 


one of the ſons of N. took an eſtate for life or 


obſerved that the only doubt was, whether by 


the words of the will the /ons of N. took any 
eſtate by implication ; that ſuch doubt was 
removed by the ſchedule, which expreſaly 
gave an eftate to the ſons of N. and therefore 
the ſon of N. took an eſtate for life by impli- 
cation thus explained, which being conjoined 
with the eſtate expreſsly given to his heirs 
males, by the will, would by the known rule 
of law give him an eſtate in tail male. But 
this caſe turned on the | operation of the 
ſchedule. 


Again, in a caſe cited in a preceding page, 
the deviſe to the right beirs of huſband and 
wife was adjudged to operate as a deviſe to 
the perſon who was heir of the huſband and 
wife as @ purchaſer, becauſe there was no 
eſtate at all limited to the huſband or wife. 


And wherever the anceſtor takes only an 
eſtate for years, anotber perſon being the 
grantor, the remainder to his heirs or heirs of 
his body Sc. will not veſt in himſelf, but in 
the heirs by purchaſe, As in the cafe of a leaſe * 
for years to A. remainder to B. in tail, re- 

W F mainder 


Roe on the 
demie of 
Nightingale 
ſupra, 30. 
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mainder to the right heirs of A. the heirs take 


by purchaſe, if A. die during the eſtate tail. 


But a limitation to the right heirs of the 


grantor, will continue in himſelf as the rever- 
fron in fee. 


As where a fine was levied to the 
uſe of the wife of the conuſor for life, remain- 
der to the uſe of B. in rail, remainder to the 
uſe of the rigbi heirs of the conufor ; it was 
adjudged that the limitation of the uſe to the 
right heirs of the conuſor was void, for that 
the old uſe of the fee continued in him as a 
reverſion. 


So where A. infeoffed J. S. and F. N. in 
fee, to the uſe of himſelf for 40 years, with- 
out tmpeachment of waſte during the life of 
A. and afterwards to the uſe of C. ſecond ſon 
of A. in tail male, remainder to the u/e ibe 
right heirs of A. for ever; it was reſolved, 
that the uſe limited to the right beirs of A. 
was the old ule ; that it was void as a re- 


mainder, and was merely the reverſion? in 4. 


And where A. ſeiſed in fee obs the 
lands to the uſe of J. and M. his wife, and of 


the heirs male of the body of F. and after- 


wards to the uſe of the right heirs of the ſaid 
A.; upon a queſtion, whether the remainder 
limited to the uſe of the right heirs of A. in 


the lands in which he had ro particular eſtate, 
was 


defined and diſtinguiſhed. 
was in him as his old reverſion, or veſted in 
his heir by purchaſe ; it was the clear reſolu- 
tion of the whole court, that this uſe ſo li- 
mited to 4.'s right heirs, was the old uſe, and 
continued in A. as the reverſion. 4 


It follows that an expreſs limitation of the 
uſe away during the life of the grantor, will not 
make his right heirs purchaſers, it heing his 
old uſe undiſpoſed of. Therefore in the caſe 
of Sir T. Tipper before cited, though the firſt 
limitation to the huſband was only for years 
and then to truſtees daring bis life, yet, if the 
eſtate had moved from him, the limitation Vide 1 P. W. 
to bis right heirs would have been his old re- . * 
verſion, as ſtated in the report referred to. Caie. 
Conſequently, this difference is to be obſerved, 
between a ſubſequent limitation to the uſe of 
the heirs Jp ecial and one to the uſe of the heirs 
bana in caſes here the freehold is limited 
9 085 from the grantor during bis life ; the 
ner we have ſeen, leaves the. ol uſe In 


himſelf by way of reverſion; but the is Vide Tippen 
a contingent remainder to his heirs ſpecial. — ed 
That is, where the limitation is by way of borne, ſupra, 
ve; for by. a conveyance at common law, the P. 32 
limitation to the heirs ſpecial of the grantor 
would be void; becauſe a donor cannot make 
his own heir a purchaſer, even of an eſtate tail, Vid. 1 Inſte 
without departing with the whole fee. $228... 
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I ſhall now proceed to obſerve, that where 
the eſtate limited to the anceſtor, is merely 
an equitable or truſt eſtate, and that to his 
heirs &c. carries the legal eſtate ; they will 
not incorporate into an eſtate of inheritance 
in the anceſtor; as (in general) would have 
been the caſe, if they had been both of one 
quality, that is, both legal, or both equitable. 


As in the cafe of Tippen v. Cen above 
cited, where the eſtate was limited 1 the ufe 
F truſtees and their heirs, during the life of 
E. C. upon truſt to permit and ſuffer him to 
take the profits, remainder to the firſt and 
other ſons of the marriage Sc. remainder 70 
(the uſe of) the heirs of the body of E. C. tho 
it was contended, that the Itmitafion of the 
profits to F. C. during his life, was an eſtate 
executed in him by the ſtature, yet, the court 
denied that ; and adjudged that the limitation 
to the heirs of the body of A. operated as a 
contingent remainder. 


And again, where a teſtatrix deviſed certain 
real eſtates to truſtees and their heirs, upon 
truſt and in confidence, in the firſt place, out 
of the rents and profits thereof to pay the ſe- 
veraÞ legacies, deviſes and bequeſts therein- 
after-mentioned, and then, (after giving ſeve- 
ral annuities for life,) ſhe appointed her truſ- 


tees to pay all the reſt and reſidue of the 


rents 


defined and diſtinguiſhed. 


rents and profits of the premiſſes to the pro- 
per hands of her daughter C. F. or as ſbe by 
any writing &c. ſhould appoint, for and during 
the term of ber natural life; and after ber (the 
ſaid daughter's) deceaſe, the truſtees to fand 
ſeiſed of the premiſſes to the uſe of the beirs of 
the body of ber ſaid daughter C. F. ſeverally 
and ſucceſſively as they ſhould happen to be in 
priority of birth and ſeniority of age, and the 
beirs of their reſpeftive bodies in tail-general, 
Subjef to the payment of the ſeveral annuities. 
And in caſe of failure of the iſſue of the body 
of her ſaid daughter C. F. then to the uſe of 
Lady 7. - After the deceaſe of the teſtatrix, 
C. F. and her huſband ſuffered a recovery of 
the lands, and ſhe afterwards died without 
iſſue ; upon her deceaſe Lady J. claimed the 
lands under the will, by virtue of the remain- 
der thereby limited to her. 


It was contended for the plaintiff (Lady 
J. that C. F. took only a iruſi-eſtate for life 
by the will, with a contingent remainder to 
the heirs of her body in tail- general; that 
the direction to the truſtees to pay the reſidue 
of the rents &c. to the proper hands of 
C. F. who was a married woman, gave her a 
mere traft, and not a w/e executed by the ſta- 
tute, It was a truſt for her ſeparate uſe, and 
to conſtrue it an uſe executed, would be to 
ſubject it to the power and controul of her 

F 3 huſband. 
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huſband. That the ſubſequent limitation to 
the heirs of her body ſeverally Sc. was a 
#ſe executed by the ſtatute, and could not be 


| conſolidated with the precedent truſt limited 


to C. F. for life, fo as to create an eftate-tail 
in ker. That the ſubſequent words, in caſe of 
failure of iſſue of the body of C. F. then to Lady 
J. Sc. did not create an eſtate-tail in C. F. 
by implication, nor enlarge the precedent 
eſtate, becauſe no legal eſtate veſted in C. F. 
— On the other fide, it was contended, that 


the legul eſtate paſſed to the truſtees and their 


heirs ; and if it paſſed in fee, then all the ſub- 
ſequent uſes were uſes upon a uſe, and confe- 
quently truſts not executed by the ſtatute ; 
and if the eſtate given to C. F. for life, and 
the ſubſequent limitation to the beirs of ber 
body, were both truſts, they might be conſoli- 
dated together, and create an equitable eſtate- 
tail; and that in this caſe, either both the 
eſtates were executed, or neither. | 


But Lord Chancellor King was of opinion, 
that by the words of the will the ue was exe- 
cuted in the truſtees and their heirs during the 
life of C. F. and that ſhe had only a zruft in 
the ſurplus of the rents and profits during her 
life; but that by the ſubſequent words, viz. 
that the truſtees ſhould ſtand ſeiſed to the uſe of 
the heirs of the body of C. F. ſubjeft to the pay- 
ment of the annuities &c, the uſe was executed 

in 


defines and. diſtingulſbed. 


in the perſons intitled to take by virtue there- 
of, chargeable with the payment of the annu- 
ities ; and therefore there being only a truſt- 
eſtate in the anceſtor, and an uſe executed in the 
beirs of her body, thoſe different intereſts could 
not unite, ſo as to create an eſtate- tail by ope- 
ration of law in the anceſtor ; and he decreed 
accordingly for the plaintiff. 


There was 88 caſe before Lord Hard- 
wicke, which from its alliance to the above in 


21 


reſpect of the conſtruction upon a truſt, for 


what is ſtiled the ſeparate uſe of a feme co- 
vert, may, I think, without impropriety be 
introduced in this place; though otherwiſe I 
ſhould rather arrange it in that claſs of caſes, 
wherein the Court of Chancery has aſſumed 
a latitude of conſtruction in the execution of 
truſts, beyond the limits generally admitred 
in other caſes ; and held the rule, that unites 
the eſtate of freehold in the anceſtor with the 
ſubſequent limitation to the heirs of the body, 
controlable by arguments of intention, that 
would not have been allowed the ſame effect 
in reſpect to legal eſtates. Of which caſes 1 
ſhall have occaſion to treat hereafter. * | 


The caſe I am now ſpeaking of, was a de- 
viſe to truſtees to convey to the uſe of the teſ- 
tator's daughter, for the term of her natural 
life, and ſo as ſhe alone or ſuch perſon as ſhe 

ade So 


Vide infra, 
p- 61, & ſeq. 


Roberts wv. 
Dixwell, 
1 Atk. 


Vide Garth 
. Baldwin, 
inira, 91. 


Jackſon, in- 
tra, 40. 


Vide Pitt J.. 
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ſhould appoint, ſhould take and receive the 
rents and profits thereof, and fo as her huſ- 
band was not to intermeddle therewith ; and 
from and after her deceaſe in truſt for the 


| heirs of the body of the ſaid daughter for 


ever. 


The principal queſtion is ſtated to have 
been, whether the truſt was executed or execu- 
tory ? for that if executed the daughter was 
then tenant in tail and her huſband intitled by 
the curteſy ; the contrary if executory only. 

| 

Lord Hardwicke conſidered the truſt as ex- 
ecutory, that the whole direction fell upon the 
court, and they were to direct how the parties 
were to convey. That the court had taken 
much greater liberties in the conſtruction of 
executory truſts than where the truſts were ac- 
tually executed, and the point which had go- 
verned them had been the intention of the teſ- 
tator. That if the wife had been intitled to 
an eſtate- tail, the huſband muſt have been 
intitled to be tenant by the curtefy. Notwith- 


| ſtanding the court by their authority, might 


have prevented the huſband from meddling 
with the rents and profits during the life of 
the wife. That as it was plainly the in- 
tention of the teſtator that the huſband ſhould 
have no manner of benefit from the eſtate 
either in the life-time of the wife or after her 
deceaſe, 


deceaſe, (for immediately upon the deceaſe 
of the wife it was to be conveyed in truſt for 
the heirs of ber body) the huſband of conſe- 
quence was abſolutely excluded; for a te- 
nancy by the curteſy depended abſolutely on 


an eftate-tail. And he therefore decreed the 
eſtate to be conveyed to the eldeſt ſon of the 


daughter and the heirs of his body, with re- 
mainder to the ſecond ſon and the heirs of 


his body. 


In the laſt noticed caſe both „mates as 


well that to the daughter for fe as that to 
the heirs of her body were mere irufts, the 
legal eſtate being deviſed to the truſtees in 
truſt, to convey; &c. which precluded all 


room for conſidering the linitation to the- 


ben of the body a uſe executed as in the pre- 


ceding caſes ; and conſequenth there did not 


exiſt that difference in the qualties of the two 
eſtates, to prevent their union, which go- 
verned the decifions in thoe caſes. It is 


true the ſame rule of union gmerally operates 


in equity, where both the linitations are of 


the equitable eftate, (as I ſhall 1ave occaſion to 
ſhew by and by,) except in ꝛaſes where cir- 
cumſtances indicative of a contrary or incom- 


Vide infra, 
90, & ſeq. 


patible intention are admited to vary the 


conſtruction; of which nunber Lord Hard. 
wicke conſidered the cale'T have been men- 
Tioning. 


From 
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From the two laſt caſes it appears, that a 
truſt for the /eparate uſe of a feme covert for 
her life, does not ſo ſpecifically differ from a 
general truſt for her for lite, as to prevent its 
union with a ſubſequent truſt for the heirs of 
her body; ' otherwiſe the court would have 
had no occaſion for any reſort to the freehold's 
being a mere !ruſt and the inheritance an u/c 
executed in the firſt caſe, or the intended ex- 
cluſion of the huſband from all benefit after 
his wife's deceaſe in the laſt caſe, as the 
ground of decifion. And this coneluſfion 
ſeems well founded ; for where both are equi- 
table eftates, how can they fall within the ap- 
plication of a a doctrine founded wholly on 
the different næures of a legal and an equitable 
eſtate ? 


It may alſo be inferred, from what Lord 
Hardwicke ſaid n the ſaid caſe of Roberts v. 
Dixwell, of the huſband being tenant by the 
curteſy if the vife had been intitled in tail, 
notwithſtanding tie court, by their authority, 
might have prevented the huſband from med- 


ling with the reits and profits during the life 


of the wife; that an equitable eftate tail in the 


_ wife,is not inconſiſtent wich a ruſt for ber /e- 


parate uſe during ber life; nor ſuch ſeparate 
truſt of the frech4d abſorbed or merged in 
the general truſt ef the inheritance. 

| | And 


2 


defined and diſtinguiſhed. 15 


And accordingly, in a caſe where upon an 

appointment of lands to be purchaſed with 

truſt money to the uſe of teſtator's daughter 

during her life, for her ſole and ſeparate and pitt v. Jack- 

peculiar uſe, remainder to her children c.; it — che egg 

being held that, in order to effectuate the teſ- 51. 

tator's general intention, it ſnould be conſi- 
dered to veſt an Hate tail in her in the lands 

directed to be purchaſed; the eourt directed 

that the money ſhould be laid out in lands, 

and be ſettled to the uſe of truſtees in truſt 

for ber and the beirs of ber bedy, ſhe to * 


the rents Sc. to her en N.. 


In another caſe (more fully ſtated in an en- Vide Henry 

ſuing page) where upon a deviſe in truſt to = O_ 
| » 108. 

pay the rents and profits to a feme covert, 

for her ſeparate uſe during her natural life, 

and after her deceaſe to the uſe and behoof 

of the heirs of her bady &c. it was obſerved 

in the argument, that the mother took no /e- 

gal eftate, her heirs muſt therefore take as 

purchaſers, which was not denied nor any 

queſtion made upon it. But in that caſe 

there were other words that more n 

ately directed — r h tn | 


- 


And whieo a n deritcd 18 toes, Shapland v. 


tees upon truſt, that they their heirs and aſs 1 Bros 
ſigns ſhould yearly, by equal quarterly pay- Rep. Chanc. 
ments by and out of the rents and profits of * 

the 
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the premiſſes, after deduCting rates, taxes, re- 
pairs and expences PAY ſuch CLEAR SUM as 


ſhould then remain, to his brother C. S. and 
his affigns, during his natural life, and after 
his deceaſe to the uſe and behoof of the heirs 
male of the body of the ſaid C. S. lawfully to 
be begotten, as they ſhould be in priority of 
birth ; and in default of ſuch iſſue, remainder 
over; though Baron Eyre and Maſter Hal- 
ford, thought that the eſtate for life was exe- 
cuted in C. S. yet Maſter Het? differed. And 


upon a rehearing Lord Chancellor Tharlow 


Silveſter v. 


Wilion, 
2 Durnford 
and Eaſt's 


Rep. p. 444- 


expreſſed his opinion, that the truſtees being 
to pay the taxes and repairs, muſt have an in- 
tereſt in the premiſſes; and therefore that the 
legal eſtate for the life of C. S. was in them; 
and that C. S. had only an equitable eftate for 
life, and the ſubſequent eſtate being executed 
could not unite; and of courſe that a reco- 
very ſuffered by C. S. was void. But if it 
were only doubtful, he would not, he faid, 
oblige the purchaſer to take ſuch title, 


And in a caſe in the King's Bench, of a 
deviſe to truſtees and their heirs upon truſt, 
to ſtand ſeiſed of the lands during the term 
of the natural life of teſtator's ſon F. to ſuch 
uſe and behoof as after mentioned, viz. that 
the truſtees ſhould yearly, and every year, 
during the natural life of the ſaid J. take and 
receive the rents, iſſues, and yearly profits of the 

| premiſſes ; 


defined and diflinguiſbed. 77 


premiſſes; and the teſtator ordered that ſuch 
rents, iſſues and yearly profits, ſhould be ap- 
plied for the ſubſiſtence and maintenance of the 
ſeid J. during his natural life; and imme- 
diately from and after his deceaſe he de- 
viſed the ſame premiſſes unto the  beirs 
of the body of the ſaid J. lawfully to be be- 
gotten, and for default of ſuch iſſue then 
to his own right heirs. The court held that 
the uſe was not executed in the teſtator's ſon, 
but in the truſtees during his life, from the 
nature of the truſt to receive and pay over the 
profits, and the application directed for the 
ſubſiſtence and maintenance of the ſon, 
by which the teſtator ſeemed to inveſt the 
truſtees. with ſome degree of diſtreticnary 
power in that reſpect. And there being no- 
thing in the nature of the truſt to prevent the 
limitation to the heirs of his body from being 
a uſe executed, they held the two limitations 
did not unite ſo as to give J. an eſtate tail. 


It may be obſerved, that in the above no- 
ticed caſes, which turned on the different qua- 
lities of the limitations of the freehold and of 

the inheritance, the anceſtor's eſtate for life 

was an equitable eſtate, and the limitation to 
the heirs &c. carried the legal eſtate. I do 7 

not recollect any decided caſe where thoſe 

qualities were tranſpoſed, viz. the freebold a 

legal eſtate, and that to the heirs &c. an egui- 

| table 
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table eſtate; as in the caſe of a deviſe to one. 
for /ife, and after his deceaſe to the 4% of tru 
tees, in truſt for the heirs of his body. In the 
decided caſes, it ſeems to have been the gif- 
ference between the natures of the two eſtates, 
abſtracted intirely from the order of their li- 
mitation, that prevented their flowing into one. 
Where the limitations are both legal, the 
eſtate - tail ariſes by legal conſtruction or a rule 
of law; and when the limitations are both 
equitable (without other ingredients in the 
caſe to controul the conſtruction) a ſunilar 
rule is adopted by. equity, to preſerye a uni- 
formity in conſtruction. But when both the 


eſtates are not legal, the application of a Jegal 


conſtruction or operation of a rule f late, which 
muſt equally affect S, ſeems-to be excluded, 
by one of the objects of that conſtruction not 
being a ſubject of legal cognizance. So when 


both are nat equitable eſtates, their combina- 


tion ſeems to be out of the reach of an equi- 
table conſtruction, to which one of the eſtates 
is not adapted. A conſtruction that ſhould 
unite the two diſſimilar eſtates, and blend 
them into one, ſeems to belong to à court 
having juriſdiction to give an eguitable eſtate 
all the qualities or properties of a legal one, 
or of reducing a legal eftate to the qualities 
and properties of a mere equitable one; or in 
other words, of annihilating their difference, 
and converting an equitable into a legal, or 2 

legal 


defined and diftinguifoed. 
legal into an equitable eft ate—which- ſeems to 


of a court of equity. It would be difficult 
perhaps to deſcribe the reſult of ſuch an he- 
terogeneous compound. Would, ic be a legal 


not being included in it. Would it be an 
equitable | eſtate tail? That would be incon- 
ſiſtent with the anceſtor's legal eftate. If it 
be ſuggeſted, that the legal eftate in the anceſ- 
tor includes the beneficial intereft in him, to 
which the equitable | inheritance might at- 
tach, the queſtion is how, or upon whatprin- 
ciple of law or equity are we to ,/eperaze this 
ſuppoſed beneficial intereſt from the legal eftate 


an equitable eſtate ? His eſtate ſor life is one 
intire eſtate for his own benefit not cloaked or 
connected with any truſt, upon which to 
ground any diſtinction between the lege and 
beneficial intereſt. How are we to deem a 
man a truſtee for himſelf, where no truſt at all 
ever exiſted or affected the eſtate ! in 
him? 


It appears, that this rule of the ſubſequent 
limitation to the beirs Sc. veſting in the an- 
ceſtor when he takes a preceding frechold, 
prevails equally in limitations upon ſurren- 
ders of copyholds. For where a man ſur- 


3 | der 


Nate tail? ſurely not, the legal inheritance - 


in the anceſtor, ſo as to conſider him ſeiſed of . 


readers to the uſe of himſelf for life, remain- - 
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be the province neither of a court of law, nor 


For (38 to 
43 incl.) 
vid. 31 to 34 
ſupra. | 


Vide Gib. 
Ten. 254. 
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Vide Caſe of 
Allen v. Pal- 
mer, 1 Leon. 
101. 


2 Roll. Abr. 


794+ P- 6. 
Style, 244. 


273. Pauſey 
V. Lowdall, 
and vid. 
Gilb. Ten, 
254 


Buſby v. 


Greenſlate, 


Strange, 445+ 
der, made no difference, 


| heirs of the bodies of the huſband and wife, 


heir of his body could take nothing, for it 


der of a copyhold to the uſe of the huſband 
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FR to another in tail, remainder to the 
right heirs of the ſurrenderor; there his heirs 
ſhall have it by deſcent, per Coke. And where 
A. ſeiſed of a copyhold in fee, ſurrendered it 
to the uſe of his will, and afterwards deviſed 
it to B. for life, the remainder to his heir of 
his body begotten for ever; it was adjudged, 
that the heir of B. took by deſcent and not by 


So where A. furrendered a copyholdeſtate 
to the uſe of his will, and then deviſed it to 
B. for life, and after his deceaſe to the heirs 
of his body. B. died in teſtator's life-time 
after making the will, and it was held; the 


was 'a deviſe in tail to B. and the words 
« heirs of his body” were words of limita- 
tion; and that its being copyhold, where the 
deviſee was living at the time of the furren- 


In a caſe noticed by Atkyns, upon a ſurren- 


for life, then of the wife for life, and of the 


_—_— 
— 


— — —Br oC 


and 4 Brown, Rep. Chanc. 219. in the note. 


* Vide fimilar point in freeholds in Goodright v. 
Wright, infra, fol. 124. Hodg ſon v. Ambroſe, infra, 139. 
And vide White v. White in the Houſe of Lords in 1782, 


remainder 


defoied and diftinguiſped. 

remainder in fee to the uſe of the ſurvivor, it 
is faid, the limitation did not veſt an abſolute 
eſtate tail in the wife who ſurvived, but only 
gave her an eſtate- tail after poſſibility of iſſue 
extin?, and that the eftate-tail veſted in the 
perſon who was heir of the bodies of both huſ- 


81 


band and wife. The reaſons for this opinion 


are not mentioned; indeed it is not ſtated 
that it was the reſolution of the c urt, nor 
does it appear whether that point entered the 
queſtion then before the court; and I muſt 


confeſs, I think it is no eaſy matter to ac- 


count for ſuch an opinion. 


The limitation to the heirs of the bodies of 
the baron and feme, muſt either have been 
executed in the baron and feme jointly as an 
eſtate-tail in poſſeſſion, or have veſted in them 
jointly as a remainder; unleſs it could have 
been held a contingent limitation to the heir of 
both their bodies. In neither of the two firſt 
caſes could the wife be tenant in tail after 
Poſſibility of iſſue extinct, ſo long as any iſſue of 
her body by ber deceaſed huſband was living; 
and if there was any ſuch iſſue then living, it 
could not veſt in ſuch iſſue till her death. In 
the third caſe ſhe could take no efate-tail at 
all, and conſequently could not be tenant in 


tail after poſſibility of iſſue extin. The only 


caſes in which ſhe could be tenant in tail after 
Poſſibility of iſſue extinf, were thoſe two, in 
< TR. G which 


(45) 


Vid. Inſt. 
27, b. 


$2 


(46) 


Yide fupra, 


p. 29. 


Stephens v. 


Bretridge. 


Roe v. 
Aiſtrop, 
2 Blackſt. | 
Rep. 1228, 
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which it was im 
any ſuch perſun, as the beir of both their 


bodies. The queſtion being upon a ſurren- 


der of a copyhold, made no difference in the 
conftruction ; as it was agreed in the ſame 
caſe, that furrenders of copyholds ſhould be 
conſtrued in the ſame manner as conveyances 
at common law. Now under a ſimilar limi- 


tation at common law, I apprehend, the huſ- 


band and wife taking diſtinct and ſucceſſive 
eſtates for life, the joint limitation to the heirs 
of their bodies would not have been executed 
in them in poſſeſſion, but would have been 
veſted in them jointly, as a remainder in tail; 


that this remainder ſurviving to the wife upon 
the deceaſe of her huſband, would have 


merged her eſtate for liſe, ſo as to make her 
tenant in tail in poſſeſſion; but ſhe having 
had no iſſue by her deceaſed huſband, or ſuch 
iſſue being then extinct, would thereby have 
become only tenant in tail after poſſibility of 
ue extinct. 


In a later caſe of a ſettlement by the huf- 
band previous to marriage, of his freehold 
eſtates, to the uſe of himſelf and his intended 
wife for their lives, and the life of the- ſur- 
vivor; and after their deceaſe to the beirs of 
the body of the ſettler on the body of his in- 
tended wife to be begotten, with remainder 
to his own right heirs ; in which he cove- 
| „ 


poſſible there ſhould then be 


defined and diſtinguiſhed. 
nanted to ſurrender his copybold (which was 


of inheritance deſcendible by the cuſtom of 


the manor to the youngeſt ſon) to the uſe of 
himſelf and his intended wife, and the beirs of 
their two bodies to be begotten, in like manner 


and to the /ame uſes, as the freehold lands and 
tenements therein before mentianed, were - 


ſettled and conveyed : and after the marriage 
ſurrendered the copyhold to the uſe of him- 
ſelf and wife for their lives, and the life of the 
ſurvivor of them, and after their ſeveral de- 
ceaſes, to the uſe of the heirs of their two bo- 
dies; and for want of ſuch iſſue to the uſe of 
himſelf in fee. De Grey Chief Juſtice, ſaid 
it was a mighty clear cafe, That there was 
reaſon indeed to ſuppoſe, the parties might 
not mean the two eſtates to go in a different 
channel, But that was only ſuppoſition, and 
if certain, ſtill as this was a legal eftate, it was 
not in the power of the parties to alter the 
legal courſe of deſcent. That, it was an 


eltate executed, and ſeemed to be an eftate-. 


tail in the father and mother; that, had it 
been executory, and upon articles, then, ac- 
cording to Lord Hardwicke's doctrine in 
Dixwell*s caſe, the court might have conſi- 
dered the word heir as a word of purchaſe; 
but that in the principal caſe it was impoſ- 


fible,—And Blackftone Juſtice, held the free- 


hold clearly veſted in the father only, in ſpecial 


A. 
$3 | 
” 


Supra, 38. 


tail, and the copyhold in both father and 


G 2 mother i 


: Infra, 63, 
leq 
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mother ; and that the words like manner only 
meant that both eſtates ſhould be intailed. 


It is obſervable, that this was the caſe of 
an actual legal ſettlement before marriage, in 
reſpect to the freeholds ; and therefore the 
limitation of thoſe lands was not open to the 
conſtruction of articles to be carried into ſtrict 
ſettlement: And the ſettlement of the copy- 
Hold, though reſting in the covenant for ſur- 
render, ſeemed intimately blended with that 
of the freehold, as part of one and the ſame 
ſettlement ; beſides that, the limitations of 
the ſurrender agreed upon, were expreſsly re- 
ferred to the ſame manner and uſes as the free- 
holds were ſettled ; and therefore could not, 
conſiſtently with the expreſs terms of ſuch a 
ſtipulation, be limited in ſtrict ſettlement, on 
the iſſue as purchaſers, when the ſettlement of 
the freeholds gave an eftate-tail to the parent, 
And there was no other conſtruction by which 
the deſcent of the lands to the youngeſt ſon, 
could be avoided, This takes it out of the 
authorities of the caſes hereafter treated of, 
where marriage articles are carried into exe- 
ecution by way of ſtrict ſettlement, and ac- 
counts for the diſtinction, by the Chief Juſ- 
- tice, between this caſe as of an eſtate executed, 
and one executory on articles, 


And 


defined and di ifinguiſbed. 


And where an eſtate for life is limited 
either to the father or mother oxly, and the 
ſubſequent limitation is to the heirs of botb 
their bodies, the conſtruction is the ſame in 
regard to copyholds, as we have before found Vide 2 
it to be in the caſe of frecholds; viz. the Nn 
ſubſequent limitation does not veſt in the an- 
ceſtor taking the eſtate for life, but is a con- 
tingent remainder to the heirs of the bogies of 
both father and mother. 


Thus where A. ſeiſed of copyhold lands in Lane % 29 
fee, ſurrendered them to the uſe of D. and of "__ Roll. Rep. 
the wife of A. for their lives, and afterwards 238, 317, 
to the uſe of the heirs of the bodies of A. and 438. 
his wife ; upon a queſtion in ejectment, whe- (47) 
ther this ſubſequent limitation to the heirs of 
the body of A. and his wife veſted an eſtate- 
tail in the wife of A. it was held that it did 
not, but was a contingent remainder to the 
heirs of both their bodies, 


So again in a much later caſe, where J. S. Frogmorton 24 4: 
being ſeiſed in fee of copyhold lands accord- 2 
ing to the cuſtom of the manor, ſurrendered Wharrey. 
the ſame to the uſe of M. his then intended * Will. 125, 
wife, and the heirs of their two bodies lawfully 2 Black. Rep. 
to be begotten, and for default of ſuch iſſue, 728. 
to the uſe of the right heirs of the ſaĩd J. S. 
The marriage took effect, and afterwards M. 
Was admitted tenant to the lands according to 


3 the 
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the ſurrender. Upon a trial in ejectment, 
the queſtion was, what eſtate the wife took 
under the ſurrender ? It was contended for 
the plaintiff in the cauſe, that this was an 
eſtate in ſpecial - tail executed in M. the wife, 
On the defendant's ſide it was inſiſted, that 
M. only took an eſtate for life, with contingent 
remainder to the bers of the bodies of the b 
band and wife. And upon a cale ſtated for 
the opinion of the court of Common Pleas, 
that court, after hearing two arguments, and 


taking time to conſider, determined in favour 
of the defendant. 


: 


But here, it may be obſerved, a diſtinction 
was taken by Coke, between a limitation upon 
a ſurrender by a copyholder in fee to his own 
heirs-general, where he takes a preceding; eftate 


of freehold himſelf, and the like limitation 


where he takes xo preceding freebold eſtate ; a 
diſtinction which certainly has no place in 
reſpect to freebold lands. In freeholds, we 
have ſeen, where the eſtate moves from the 
grantor, the ultimate limitation to his heirs» 
general, though the anceſtor takes no preced- 
ing frechold, will be a reverſion in him, and 
part of the old eſtate, and the heir will take 
it by deſcent; but in reſpect to copyholds, 
Coke held it to be otherwiſe. And where a 
copyholder ſurrendered his lands to the uſe 
of a ſtranger for life; remainder to the uſe of 


. 


defined and diſtinguiſhed. ESD 
the right heirs of the copyholder, who aſter- | 
wards ſurrendered his (ſuppoſed) reverſion to Allen v. Pal- 


the uſe of a ſtranger in fee, and died, and the mer, 1 Leon. 
tenant for life died, and the right heir of the 3“ 
copyholder entered ; according to Cale — : 
Nothing remained in the copyholder upon 

his farſt ſurrender ; but the fee was reſerved 

to his right heirs ; for, ſaid Cate, if he had 

not made any ſecond ſurrender, his heirs 

would be in, not by deſcent, but by purchaſe. 

And, he ſaid, the common difference was, Vide this diC- 
that where the ſurrender was to the uſe of — 
himſelf for life, and afterwards to another in — ! and 
tail, the remainder to the right heirs of the omg Rep. 
ſurrenderor, there the heirs ſhould have it by ) 
deſcent ; but otherwiſe, where the Jurrenderar v. KY 
had not an eftate for life or in tail limited to Ten. 256, 
him; for then his heir ſhould enter as a pur- 8 
chaſer, as if ſuch uſe had been limited to the 4 July queſ- 


right heirs of a ſtranger. 


The only-ground upon Which I can ac- 
count for Ceke's opinion, that the heir ſhould 
take by purchaſe and not by deſcent, in the 
caſe where copyhold lands are limited back 
to the beirs of the ſurrenderor, he taking 0 
preceding eftate of freehald, is, the ſuppoſi- 
tion that an entire new eftate is created and 
derived under the uſes of the ſurrender, 
throughout the whole of them; and that no 
eſtate taken under thoſe uſes is any part f 

G4 the 
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the old eſtate. And, indeed, if the uſes of a 
ſurrender derived their effect entirely from 
admittance, (till which it ſeems agreed that 
the old eſtate remains in the ſurrenderor) 
that admittance being, if conſidered indepen- 


dently of the ſurrender, a new copy or grant 
from the lord, it would ſeem to follow, that 


the eſtates derived under and held, by ſuch 


new copy or grant, would, ſtrictly * 
be new eſtates. 


— 8 notion, on which the above no- 
ticed opinion of Cote ſeems to have pro- 


ceeded, that the eſtates derived under the 
uſes of a ſurrender, are new eftates through- 


out, or any further than they differ from the 
eſtate in the ſurrenderor at the time, ſeems 
decidedly exploded by modern deciſions; | 


Thus where a copyholder of inheritance, 
upon his marriage, ſurrendered his copyhold 
lands to the uſe of himſelf and his heirs till 
the marriage, then to the uſe of himſelf for 
life, remainder to the uſe of his wife for: life, 
remainder to the uſe of their child or children 
according to their appointment, remainder to 


the heirs of his body by his intended wife, 


and in default of ſuch iffue, to the uſe of him- 


ſelf his heirs and aſſigns for ever.] The mar- 


riage took effect; after which he ſurrendered 
the lands to the uſe of his will. He after- 
| wards 


4 


defined and diſtinguiſhed. 
wards made a will, diſpoſing of all his free- 
hold and copyhold lands to his wife and her 
heirs. Some years after, he and his wife 
were admitted under the firft ſurrender, baben- 
dum to him for life, remainder to her for life. 
After the huſband's death, without iffue, his 
widow was admitted under bis will, and fur- 
rendered to the uſe of her own. And the 


queſtion was, Whether her deviſee was in- 
titled ; the heir at law of the huſband con- 


tending, that the ſurrender to the uſe of his 
will operated only on his old eftate in fee, and 


not upon the new'eftate he acquired by the 
ſubſequent admittance under the ſurrender on 
his marriage ; and that the ſubſequent ad- 
mittance was a revocation of his will. Lord 
Man geld obſerving, that it had been argued 
on the foot of @ revocation, and that the lord 


took from the ſurrenderor and re- granted 


him again the whole eftate, and that this 
amounted to a revocation, ſaid, that an inten- 
tion to revoke, might indeed, if it had ſuffici- 
ently appeared, have made a very different 
caſe. But it was clear that the teſtator had 
no ſuch intention. The change of eftate was 
therefore the only objection in the caſe. That 
where a man, ſeiſed of an eftate, makes his 
will and deviſes it, and afterwards conveys it 
entirely away, though he takes it back by the 
ſame inſtrument, or by a declaration of uſe, 
it was a revocation ; becauſe he had departed 
with 


(50) 
Thruitout on 
demiſe of 
Gower v. 
Cunningham 
Mich. Term, 
1775 
Vide ſame 
caſe, more 
briefly re- - 

rted, 2 
Blac kit. Rep. 


1046. 


ſigns of the ſaid 7. for ever. At the ſame 


dered the ſame lands into the hands of the 
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with his whole eftate; but that the principal 
caſe did not come within the rule. The teſ. 
tator had a reverſion in fee in him; and 
though he limited it to himſelf, the words did 


wot operate; for the uſe reſulted by operation 
of law. That reverſion in fee, was the only 


ſubject matter of the deviſe. The edmiffion 


mult follow the ſurrender. It was no re- ad- 
million to his reverſion ; it effectuated the 
ies limited, but left the reverſion as it was. 
That there was no conveyance of the fee, as 
taking back an eftate in it. And all the Judges 
agreed, that, after the ſurrender to the uſes 
of the ſettlement, the reverfion {till continued 
in the huſband ; and that no alteration or 


Hann 1 
And again, . 


a copyholder, ſurrendered the lands to the ule 


of T. and E. his wife, during their lives and 
the life of the longer liver of them, and af- 
terwards to the uſe of the right heirs and aſ- 


court T. and E. were admitted to hold to 
them and the heirs of the ſaid T. according 
to the ſurrender ;. and J. thereupon, furren- 
dered the lands to the uſe of his will; E. 
died, leaving her huſband T. and iflue by 
him, two ſons A. and B.; afterwards T. 
upon an intended marriage with S. ſurren- 


lord, 


defied and diftinguifeed. 


lord, to the intent that the lord ſhould re- 

t the ſame to and for the ſeveral eſtates, 
uſes, &c. following, viz. to the uſe of T. and 
his heirs till the marriage; and after the ſo- 
lemnization thereof, to the uſe of T. and S. 
his wife during their natural lives, and the 
life of the longer liver of them, and after the 
deceaſe of the longer liver of them, to the 
heirs of their two bodies lawfully to be be- 
gotten, and for want of ſuch iſſue, to the right 
heirs of the ſaid T. for ever. The marriage 
between T. and S. ſoon after took effect, but 
no admittance was ever had under the laſt 
ſurrender during their joint lives, 


After the marriage T. made his will, by 
which he deviſed the lands to S. his wife for 
life, and after her deceaſe to B. this youngeſt 


ſon and M. his wife, for their lives and the 


life of the longeſt liver of them ; afterwards 
T. died, leaving S. his widow without any 
iſſue by her; S. was afterwards admitted to 
the lands by virtue of the laſt ſurrender, to 
hold. to her and her aſſigns according to the 
ſaid ſurrender; and ſome time after A. the 
the eldeſt ſon and heir at law of the ſaid teſta- 
tor, was admitted to the reverſion in fee ex- 
pectant on the deceaſe of the ſaid S.; after- 
wards, upon the death of S., B. the youngeſt 
ſon of the ſaid teſtator being then dead, his 
widow M. was admitted for her life under 


2 the 
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the teſtator's will, and the firſt ſurrender to 
the uſe thereof; and brought ejectment for. 
the lands againſt the defendant, who claimed 
under A. the teſtator's heir at law. Upon 
the trial at the aſſizes, a verdict was found for 
the plaintiff, ſubject to the opinion of the 
court of C. P. | 


It was inſiſted for the plaintiff, that the 
uſes of the laſt ſurrender created new eſtates 
ſo far only as they differed from the eftate 
which was in the ſurrenderor at the time of 
that ſurrender; that no alteration of the 0 
eſtate was effected by that ſurrender, further 
than to ſupply the eſtates limited by the ſur- 


render to T. and his wife S. and the heirs of 


their two bodies; that the ultimate limita- 
tion to the heirs of the ſurrenderor was part 
of his old eſtate, which he had in him at the 
time of the firſt ſurrender to the uſe of his 
will; and as fuch, it continued ſubje& to be 
diſpoſed of by his will under that furrender : 
That 7. dying without ifſue by S. the deviſe 
to his youngeſt ſon B. and his wife M. after 
the deceaſe of S. the teſtator's widow, was a 
diſpoſition out of that reverſion in fee, which 


was part of his old eſtate that paſſed by the 


ſaid ſurrender to the uſe of his will; and 
therefore- M. the widow of B. was intitled 
under the faid will, and ſurrender fo made to 
the uſe of it. 
On 


defined and diſtinguiſhed. 
On the other hand it was contended, that 
the eſtates derived under the new ſurrender 
upon the ſecond marriage were new eſtates 
throughout ; and among the reſt, the limita- 
tion to the heirs-of T. was a new eſtate in re- 
mainder in fee acquired to him, and was no 
part of the eſtate which he had before ſurren- 
dered to the uſe of his will ; and conſequently 
could not be affected by that ſurrender ; and 
therefore T. not having ſurrendered this new 
eſtate to the uſe of his will, was not enabled 
to deviſe it from his heir at law. That 
though T, was never admitted under the laſt 
ſurrender, yet the admittance of his widow 
after his deceaſe under that ſurrender, being 
the admittance of thoſe intitled in remainder 
under the ſame ſurrender (namely, the right 
heirs of the teſtator ), the heir, by that ad- 
mittance, came in of the new remainder in 
fee, limited to his father by the uſes of the 
ſurrender, to which that admittance related. 
And although the old eſtate remained in the 
ſurrenderor, till the admittance under the 
new ſurrender ; yet, that after the admittance 
of the widow, the old eſtate had no longer 
any exiſtence at all; that admittance having 
completely paſſed the lands to the uſes of the 
laſt ſurrender, under which A. the eldeſt ſon 
was intitled to the land as heir at law to his 
father. : | 


But 


(s3) 
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it could not have paſſed by his will, for want 
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But it was the unanimous opinion of the 
court, that the limitation to the right heirs of 
T. in the laſt ſurrender, was part of bis old 
eftate ; and as ſuch, that he was well enabled 
to deviſe it by the former ſurrender to the 
uſe of his will; and the court accordingly 


gave judgment for the plaintiff. 


It is obvious, that in the laſt caſe the will 
being ſubſequent to the ſurrender made upon 
the marriage, the queſtion did not in any de- 
gree turn upon the doctrine of revocations of 
wills, which entered the caſe laſt before ho- 
ticed. But the doubt was, upon the effect of 
the preceding ſurrender by J. to the uſe of his 
will, in regard to its enabling him to deviſe 
the remainder in fee, limited to him by the 
ſubſequent ſurrender made upon his marriage; 
and depended on the queſtion, whether that 
limitation to his right heirs was a new tate, 
or part of his old efate unaffected by that ſur- 
render? Had it been a net eſtate, it ſeems 


of being ſurrendered to the uſe of his will; 
but as it was held to be part of the old eſtate, 


which was in him when he made the ſurren- 


der to the uſe of his will, he was enabled to 
deviſe it by virtue of that ſurrender. As to 
there having been no admittance in his life- 
time under the laſt ſurrender, that circum- 

| | ſtance 


defined and diftinguiſped. 

ſtance ſeems to- have made no alteration at 
all in the caſe ; becauſe the admittance of his 
widow, after his. deceafe, was an admittance 
to all in remainder under the ſame ſurrender, 
according to the well known doctrine in ſuch 
caſes; and conſequently, they could have 
come in by relation under that ſurrender, as 
if the admittance had immediately followed 
the ſurrender; and accordingly it. was ob- 
ſerved by J. Blackſtone, that the caſe would 
have been all one, even, if upon the laſt fur- 
render made by T. he had been admitted 
under it. 


To reſume our attention to the general 
rule I am treating of, we are to obſerve, that 
if there be a limitation to a man's heirs in any 
deed, or inſtrument, and afterwards he ac- 
quires the freehold, &c. by other conveyance 
or inſtrument ; in this caſe, the two eſtates 
will not become united in him; but the limi- 
tation to his heirs will ſill continue what it 
originally was, a contingent remainder. Thus 
where A. was tenant for life, remainder to the 
right beirs of B., A. afterwards granted his 
eſtate to B. fo that he became tenant for I 
of A. remainder to his own right heirs; the 
eſtate in remainder was not executed, for it 
was not. conveyed by the grant of the firft 
grantor, but by the a& COTS 
the grant. zan 
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ance be limited to his heirs, Sc. it has been 


gatively, that if by different deeds they ſpould 


held, that the eſtates were conſolidated, 
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And ſo if there be tenant for life, and af. 
terwards the reverſion by ſome other convey. 


held, that ſuch limitation will not be executed 
in him. So in a caſe where huſband and wife 
being ſeiſed of a copyhold to them and the 
heirs of the buſband ; he, after a ſurrender to 
the uſe of his will, deviſed to the heirs of the 
body of the wife, if they ſhould attain to the 
age of 14 years. The court agreed that the 
deviſe did not operate as a remainder. ;: for 
though the wife had an eſtate for life, yet this 
was a new deviſe to take place after her death, 
and not a remainder joined to her eſtate. 


There was indeed, a caſe in Chancery, 
where Lord Keeper Wright ſeemed to doubt 
of this point; and ſaid, the authorities were 
only in the affirmative, that if by the /ame 
deed, the eſtates ſbould conſolidate ; not ne- 


not ; and cited the caſe of Pybus and Mitford, 
where no expreſs eſtate for life. was limited, 
but aroſe by implication; and there it ,was 


However the court took time to conſider. 
And, in truth, Lord Keeper right, when he 
{aid the authorities were only in the affirma- 
tive, Sc. appears not to have been apprized 
of the caſe, 29 Ed. 3. cited by Holt in the caſe 
of Moor and Parker, (nor indeed. of Holt's 
own 
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which are dire& authorities, that when the 
freehold in the anceſtor, and the limitation to 
the heirs Sc. are by different conveyances, 
they will not conſolidate. - And as to the caſe 
of Pybus and Mitford, though the freehold 
there was by implication, yet that implication 
aroſe upon, and was the effe of the ſame deed 
as contained the limitation to the heirs of the 
body; and conſequently both eſtates might 
ia that caſe be referred to the ſame deed. It 
ſeems, Lord Keeper Wright had not ſuffi- 
ciently weighed the grounds on which his 
doubt was conceived, and therefore took 
further time to conſider of it. What was 
the reſult of his further conſideration we are 
not (to my knowledge) informed. 


Lord Hardwicke, it is true, expreſſed his 
idea, that a reſulting truſt of the freehold, 
might be conſidered as a continuing precedent 
Nate, in connection with contingent remain- 
ders of the truſ#; but would not be under- 
ſtood to give. any poſitive opinion on the 
point; only thought it deſerved to be better 
confidered, by reaſon of its analogy to the 
caſe of Pybus v. Mitford. But this reſpected 
an eſtate by implication, ariſing on the ſame 
deed that created the remainder ; and there- 
fore did not reach the queſtion upon the con- 
nection of two eſtates, created by, or acquired 


own opinion in the caſe of Moar and Porter) 
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under different inſtruments ; which however 
ſeems now to be ſatisfaCtorily ſettled by a N 
caſe in the King 8 Bench. 


The caſe was this. C. F. dey Kite in 
fee, ſettled the lands on his ſon T. F. for life, 
retaining the reverſion in himfelf; and after. 
wards by his will, reciting that he had ſettled 
the eſtate on his ſon T. F. for the term of his 
natural life, he declared his will was, and he 
did thereby from and ter his (the fon's) de- 
ceaſe, give and deviſe the ſame to the Beis 
male of his bedy begotten in lawful marriage, 
and in default of ſuch iſſue to the uſe and be- 
hoof of the teſtator's own ſecond, third, 
fourth, and fifth ſons fucceſſively, in tail male. 
T. F. after the teſtator's death ſuffered a re- 
covery, deviſed the oy. and died without 
iſſue. 


One of the points contended for was, that 
the two eſtates, viz. that ſettled on J. F. for 
bis life, by deed in his father's life-time, and 
that deviſed to the heirs male of his body, by 
his father's will, united and thereby created 
an eſtate· tail i in T. F.: as, it was faid, never 
to have been determined, that two eſtates in 
the ſame land, though by different convey- 
ances, both voluntary and both flowing from 
the ſame perſon ſhould not unite. Lord Mans- 


Field, in en the opinion of the court, 
ſaid, 


. 
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defined and diſtinguiſhed. 

ſaid, they all thought, that the eſtate for life 
being by one inſtrument, and the limitation in 
tail by another, they could uot unite, and that 
the heirs male of T. F. would have taken by 
purchaſe. That this was a SETTLED POINT, 
and they laid it down as their CLEAR OPI- 
NION, * | | 1 


It may not be improper, in this place, to 


notice a caſe which occaſionally occurs to pro-- 


feſſional gentlemen in the courſe of practice. 
mean that of an eſtate limited to one for 
life, by deed, and a limitation afterwards, in 
his life-time, to the heirs of his body, under 
an execution of a power of appointment, con- 
tained in that deed; as a limitation to the uſe 
of A. for life, and after his deceaſe to fuch 


uſes as B. ſhall appoint; who afterwards, in 


A's life, appoints the uſe to the right heirs of 
A. Upon which the queſtion ariſes, Whe- 
ther the limitations unite according to the 
general rule, or the latter operates by way of 
contingent remainder to the heir? Mr. But- 
ler, in his valuable Annotations in the laft 
edition of Coke upon Littleton, notices this 
caſe ; and after ſtating the arguments in fa- 
vour of the union of the two limitations, ob- 
ſerves, that theſe arguments are open to ſome 


objections, particularly with reſpect to the 


poſition that both the limitations are made at 
the /ame time. But I think an attentive con- 
H 2 ſideration 
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ſideration of the principles on which the quef. 
tion turns, may ſerve to obviate the influ. 
ence of thoſe objections. I have known a 


- concurrence of opinions of ſome of the firſt of 


the profeſſion, at the time, in favour of the 
union of the limitations, under the circum- 
ſtances in queſtion. It is a concluſion afforded 
us, by a doctrine which, I apprehend, haz 
long ſince tranſcended the limits of contro. 
verſy, viz. that the limitation of a uſe, under 
an execution of a power of appointment con- 
tained. in a conveyance to n/es, in general, 
operates as a uſe created by, and ariſing 
under, that conveyance itſelf ; and of courſe is 
the ſubje& of the ſame conffrufion, ſo far as 
the time of its taking effeft admits, as it would 
have been if expreſsly ſpecified and aſcer- 
tained in the original deed itſelf. The only 
authorities againſt the union of the eſtate for 
life and limitation to the heirs, are caſes 
where the two eſtates were created by or ac- 
quired under different deeds or inſtruments ; 
but if we admit the appointment, made under 
a power contained in a ſettlement or convey- 
ance, to be a branch of that /ettlement, 
merely directing the operation of it guoad 
the uſes appointed, the limitations in ſuch 
appointment, are of conſequence part of ſuch 


fettlement or conveyance, and by relation vir- 


tually contained therein from the time of the 
appointment, only declared by way of reference 
. 10 


defined and diſtinguiſhed. 


to a ſubſequent ſpecification thereof, So that” 
the uſes immediately contained in the ori- 
ginal ſettlement or conveyance, and thoſe 
mediately ſupplied by the appointment, equally 
owe their creation and effect to, and ariſe from, 
and are acquired under, ſuch original ſettle- 


ment or conveyance. If fo, the authorities 


againſt the incorporation of the two eſtates 
when created or acquired by different deeds 
or inſtruments, do not apply to ſuch a caſe; 
which in truth falls within that claſs, where 
the two eſtates are created or originate in, and 
are acquired by the ſame deed. The rule ex- 
preſſes no poſition, in reſpect to identity of time 
in the declaring, but only-of the inſtrument 
creating the two limitations; nor does coin- 
cidence in time, of the actual ſpecification of 
the ſeveral uſes, appear eſſential to the 
union of the two eſtates; ſince there is no 


neceſſity for their both veſting and taking 


effect at the ſame time. The common caſe 
of an eſtate to two or more for their lives, 
remainder to the right heirs of the ſurvivor of 
them; and the caſe put 1 If. 378. B. that if 


lands be given to two during their joint Vide fopra, 


lives, remainder to the heirs of him who ſhall * 


die firſt, the heir of him who ſhall die firſt, 
ſhall have the land by deſcent, are direct au- 
thorities, that no identity in point of time of 
veſting of the two eſtates, is requiſ i to the 
operation of the rule in Shelley's S 14 
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if an eſtate limited under a power of appoint, 
ment, in a deed, is by relation to be conſi- 
dered as part of, and to operate in the ſame 
manner, from the time of the execution of the 
power, as if contained in ſuch deed; then have 
the original and ſupplemental limitations every 
quality of relation and connection, that they 
would have had, if both had been ſpecified in 
the original deed itſelf, except in regard to 
their time of veſting or taking effect; which the 
cafes laſt put, prove not to be eſſential to the 
operation of the rule. And the only inſtances 
that occur to me of an eſtate limited under a 
power of appointment in a deed, not operat- 
ing from the time of the execution of the power, 
as if contained in ſuch deed, are, in ſome 
caſes where an appointment by will either 
fails by the death of the appointee in the teſ- 
tator's hife-time; or 15 precluded by a deſcent 
to the appointee, as heir of the appointor ; 
and in fome limitations to perfons not in eſſe, 
under a general power of appointment; that 
ſeem to be clear of thoſe objections to a per- 
petuity, which would impeach their validity 
if limited in the original deed, 


The general rule now treated of, reſpect- 
ing the union of a ſubſequent limitation to 
the heirs Sc. with an eſtate of freehold given 
te he anceſtor in the ſame conveyance, is laid 

down 


defined and diſtinguiſhed. 
down in Shelley's caſe in the following terms, 


freehold either mediate or immediate, to bis 
heirs or the heirs of his Body; the word heirs, 
is a word of limitation of the ęſtate and not of 
purchaſe.” 


The terms in which the rvle is thus laid 
down by Lord Cote, have been the ſub- 
ject of animadverſion in a valuable publica- 
tion, to which I have had occaſion to refer 
before; where the author ſays, it may be ob- 
ſerved that the rule in Shelley's caſe is not per- 
fectly accurate, in ſaying, that when there is, 
in the ſame conveyance, a limitation to the an - 
ceſtor, for liſe, and mediately or immediately, 
to his heirs in fee, or in tail, the words © bis 
heirs” are not words of purchaſe.—When 
there is an intermediate veſted remainder in 
tail, theſe words, Mr. Douglas lays, ere words 
of purchaſe ; they do not qualify the eſtate, or 


deſcribe the quantity of intereſt given by the 


firft limitation, but veſt another eſtate, a re- 
mainder in fee or in tail in n 
life. = 


| This ſuggeſtion, that a rule of jw of fo 
much i importance, and the ſubject of ſo much 


wiz. © where the anceſtor takes an eſtate of 


Dougl. Rep? 
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diſcuſſion, has been laid down in terms not 


perfectly accurate, by ſuch a reporter as Lord 


Coke, of courſe excites the enquiry, by what 


H 4 criterion 
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eriterion ſuch accuracy is to be determined ? 
It muſt depend on our explanation of the ex. 
preſſion, . words of purchaſe” as diſtinguiſhed 
from that of words of limitation, in the caſes 
to which the rule alludes. 


If the expreſſion © words of purchaſe” is 
explained to mean or comprehend words 
which give any other or further eſtate to the 
anceſtor, than he would have taken without 
them, then, indeed, is the rule in Shelley's 
caſe, open to the imputed inaccuracy in 
terms. But if that be the true interpretation, 
or the extent of, the expreſſion, © words of 
purchaſe,” 1 fear it will be difficult to ſhew 
any diſtinction between them and words of li- 
mitation, or to produce an inſtance of words 
of limitation (to heirs, &c.)) which are not at 
the ſame time words of purchaſe. For in a 
hmitation to a man and his heirs, the words 
his heirs operate to veſt. in him another and 
further eftate, than he would have taken with- 
out them, viz. the fee, which they ſuperin- 
duce upon the eſtate for life, given him by 
that part of the limitation which is expreſsly 
directed to himſelf. This is well exemplified 
by Mr. Juſtice Blackſtone 1 in his argument in 
Perrin v. Blake, above cited, where he ſays, 


© in tail, by a gift to A. and to his heirs 
cc for ever, Or to A. and to the heirs of bis body 
« begotten, 


fined "and difinguifhed 
« begotten, the firſt words (to A.) create an 
« eſtate for life; the latter (zo his heirs or 
« the heirs of his body) create a remainder in 
« fee, or in tail, which the law, to prevent 
« an abeyance, refers to and veſts in the an- 
ce ceftor himſelf, who is thus tenant for life, 
« with an immediate remainder in fee or in 
« tail, and then by the conjunction of the 
« tro eftates, or the-merger of the 4% in the 
« greater he becomes tenant in yy or tenant 
« in tail in Peda.“ | | 


Such conſequently cannot be the meaning 
or import annexed by Lord Coke to the ex- 
preſſion words of purchaſe, becauſe he uſes 
them in contradiſtinction to words f limita- 
tion; which if we allow him a right to do, 
(and aſſuming it ourſelves, we cannot well 
deny it to him) we muſt then recur to an 
explanation, which affords ſome diſtinctian be- 
twixt words of limitation and words of pur- 
chaſe, applicable to the terms of the rule as 
laid down by Lord Coke. And if under this 
conſtraint we admit the diſtinction hitherto 
apparently taken between them, and allow the 
former to mean or compriſe words which 
not give the eſtate imported by them originaly 
to the heirs &c. deſcribed, or to whom they ire 
expreſsly directed, but only extend the anceſ- 
tor's eſtate, whether immediately, mediately. or 
eventually, to an eſtate of inheritance deſcenable 
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to the heirs deſcribed, ſubject to the diſpoſi- 
tions (if any) interpoſed between the two li- 
mitations; and confine the latter, viz. wordt 
of purchaſe, to mean ſuch, as give the eſtate 
thereby imported, originally, to the heirs &c, 
deſcribed, and not through the medium of, or 
by deſcent from the ancefter ; then will the 
terms of the rule in Shelley's cafe, ſtand per. 
fettly clear of the inaccuracy ſuggeſted ; at the 
ſame time, that the words his heirs, in the 
common limitation, to a man and his heirs 
for ever, will be words of /imitation in the 
correct ſenſe of that expreſſion, inſtead of being 


words of purchaſe. 


In truth the only ſubſtantial difference be- 
tween a limitation to A. and his heirs, and a 
limitation to him for life, remainder to B. in 
tail, remainder to the right heirs of A. appears 
to be, that in the firſt inſtance, A. takes the 
intire eftate in fee, and in the other he takes it, 
divided by and ſubject to the eftate-tail in B. 
The words his beirs, in either caſe operate 
equally as words of limitation, viz. words 
giving the eſtate imported by them not ori- 
ginally to the expreſs objetts of the deſcription, 
bat extending the anceſtor's eſtate immedi- 
ettly in the one caſe, and mediately in the 
otter, to them y deſcent, and limiting the 
ultmate bounds of the eſtate which he is to 

If 


defined and diſtinguiſhed. 


If in the caſe of a limitation to A. for life, 
remainder to another in tail, remainder to the 
right heirs or heirs of the body of A. we, on the 
ground of any ſuppoſed adyance to accuracy, 
call the words beirs Sc. words of purchaſe, 
becauſe they give the inberitance to the anceſ- 
bor, when he would have taken only an eftate 
for life without them; then, upon the ſame 
principle, in a limitation to a man and to his 
heirs for ever, we muſt term the word © heirs” 
2 word of purchaſe ; as it gives him anatber 
further eſtate, viz. the fee, in addition to the 
freehold, which is all he would have taken 
without it, The attempted correction muſt 
fail or take place equally in both inſtances. - 
The obvious impropriety of it in the latter, 
ſeems to involve the . of its admiſſion in 


the former. 


When the words heirs Sc. operate only 
to expand an eſtate in the anceſtor, ſo as to 
let the heirs deſcribed into its extent and in- 
title them to take derivatively, through or 
from him, as the root of ſucceſſion, or perſon in 
1hom the eſtate is conſidered as commenting, 
they are properly words of limitation; but when 
they operate only to give che eſtate mported 
by them, to the heirs deſcribed, originally and 
as the perſons in whom that eſtate is conſidered 
as commencing, and not derivatively from or 
through the ance/or, they are properly words 
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of purchaſe. Lord Coke, in the rule under 
conſideration, very properly refers the word 
Purchaſe to the expreſs objects of the limitation, 
viz, heirs Sc. and when ſuch beirs Sc. ori- 
ginally acquire the eſtate by thoſe words, he 


ſtiles them words of purchaſe, otherwiſe 
not. | 


In general, words of purchaſe are thoſe, by 
which taken abſolutely without reference to, 
or connection with, any other words, the 
eſtate firſt attaches, or is conſidered as com- 
mencing 1n the perſon deſcribed by them; 
whilſt words of Imitation operate by refe- 
rence to or connection with other words, and 
extend or modify the eſtate given by thoſe - 


other words. This is evidently the line of 


diſtinction adopted by Lord Coke, and which 
pervades the terms of the rule in queſtion; 
and is, in fact, admitted by all who do not 
deny the word beirs, in the common limita- 
tion to a man and his heirs for ever, to be 
words of limitation. 8 


But here it is to be remarked, that when 
the words heirs male of the body c. operate 
as words of purchaſe; that is, when they do not 


attach in the anceſtor, but veſt in the perſon 


anſwering the deſcription of ſuch ſpecial heir, 
they appear to have a ſort of equivocal or 
mixed effect. For though they give the „ 


defined and diſtinguiſhed. 

the ſpecial heir originally, and not through or 
from his anceſtor, yet the eſtate which he ſa 
takes, has ſuch a reference to the anceſtor, as to 
purſue the /ame courſe of ſucceſſion, in the ſame 
extent of duration or continuance, through the 


ſame perſons, as if it had attached in and de- 
ſcended from the anceſtor. 


Thus a limitation to the heirs male of the 
body of B. (where no eſtate is in or given to 
B. himſelf), though it originally attaches. in 


his heir male under that ſpecial deſcription, Vide Mande- 


and fo far operates as words of purchaſe, yet it 
not only gives ſuch heir an eſtate in tail male, 
without any expreſs words of limitation to the 
heirs male of bis own body, but ſuch an eſtate 
tail, as will, on failure of his iſſue male, go 
in ſucceſſion to the other heirs male of the 
body of B., in the ſame courſe as if the 
eſtate tail had deſcended from B. himſelf. 
And indeed this effect of words of limitation 
ſeems to be included in the import of the de- 
ſeriptive words: becauſe heirs male of the 
body of B. equally comprehend, in point of 
deſcription, heirs male of the body of ſuch heir 
male, who after his death will be heirs male of 
the body of B. This virtually involves a li- 
mitation in tail male to ſuch ſpecial heir; and 
as the ſame deſcription equally comprehends 
other male heirs of the body of B., who 
upon the deceaſe, and failure of iſſue male of 

18 the 


vile's caſe, 


Co. Lit. 26, 


b. ſupra, 30. 
Southcott v. 
Stowell, 
ſapra, 32. 
Wills v, 
mer, 
ſupra, 33- 


110 Contingent Remainders 
the firft ſpecial heir, will become heirs male 
of the body of B., there is the ſame reaſon to 
conſider them and their iſſue male as compriſed 
ia the limitation, as there was to entitle the 
firſt ſpecial beir and his iſſue male under it. 


This devolution, after the deceaſe and failure 
of iſſue male of the firſt ſpecial heir of B. to other 
heirs equally falling within the ſame deſcrip- 
tion, has been ftiled a deſcent per formam don. 
But this ſort of acquiſition of, or ſucceſſion to 
an eſtate tail, by the heirs male of the body of 
B. in a collateral line between tbemſelves, is not 
ftrialy a 46 eſcent ; nor does it operate as a pur- 

_ chaſe. It is not ſtrictly or completely a 4t- 
: ſcent, becauſe the eſtate never attached, or by 
- pefſibility could attach in the anceſtor, or be 
derived from or through him. It has not 
the effect of a purchaſe, becauſe the eſtate 
goes in the /ame courſe of ſucceſſion as it 
would have done, under a deſcent, exclufive of 
perſons to whom it would have gone if the 
heirs male had taken ab/olutely by purcbaſe. 


IF, for inſtance, the heir male of the body of 

Z. were to take a#jolutely by purchaſe, then upon 
the deceaſe and failure of iſſue male of a ſon 
of B. in whom the eſtate had frf# veſted under 
that deſcription, the eſtate tail ſo vefed would 
either determine, and not go over to another 

| ſon of B. who could not be i/fre in tail of the 


per/an 


defined and diſtinguiſhed. 

perſon in whom the eſtate tail ſo veſted as pur- 
chaſer, nor of courſe intitled to ſucceed to an 
Hate tail originally acquired by his brother, 
independently of a deſcription relative to their 
father or common anceſtor ; er elſe it would, 
on the principle of going in ſucceſſion by 


way of purchaſe to perſons abſolutely anfwver- 


ing the deſcription of heirs male of the body 
of B. devolve on perfons ſueceſſively anſwer- 
ing that deſcription, and capable of taking 
under it originally by way of purchaſe, without 
any relation or reſpe& to their capacity of 
taking ſuch an eftate tail by deſcent from B.; 
and of conſequence would paſs from the 
ſons of B. on failure of their iſſue, on to 
the iſſue male of a deceaſed daughter of B. 
being then heir male of the body of B. ca- 
pable of taking originally under that” dęſcrip- 
tion by way of purchaſe. But if this devolution, 
or mode of ſucceſſion to ſuch an eſtate, poſ- 
ſelſes (as I apprehend) neither of theſe quali- 
ties, it certainly differs very materially from 
the acquiſition of a uc eſtate, originally and 
abſolutely by purchaſe. So eſſentially indeed 
does it differ from a purchaſe,. that the only 
mode of afferting the title under it, is by the 
ſuppoſition of @ deſcent, in a writ of. formedon 
brought for the recovery of the eſtate; which 
mode of recovery, at once extends. and can- 


fines the ſucceſſion to thoſe, who would have 


taken, if the eſtate: had deſcended from the 
anceſtor 
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anceſtor named. And it has accordingly, in 
the language of our courts, at one time been 
Vide 2 Mod. ſtiled a deſcent, as diſtinguiſhed from a pur. 

, chaſe, whilſt at another it has been ſtiled à 
. wrchaſe, As inthe caſe of Wills v. Palmer, 
Palmer, 'u- where the Judges ſaid, that, in caſe a third 
perſon had. been the grantor, they ſhould 
have thought that Henry Palmer would have 
taken an eſtate in tail male by purchaſe. Now 
if the grant had b&en by a third perſon, the 
eſtate tail muſt, it ſhould ſeem, have firſt 
veſted in William Palmer, who at Archaalt's 
deceaſe was heir male of the body. of Arch. 
dale, and Henry would have taken on the fail- 
ure of his iſſue male, juſt as Maud did in 
Mandevile's caſe, on the death of her brother 
Robert without iſſue; which, though neceſ- 
ſarily treated as a deſcent in her formedon, 
Lord Coke obſerves was not in truth a deſceu 
empharical accuracy, calls it a gque/t intail. 


It ſeems, in truth, of a compound or inter- 
mediate deſcription betwixt a deſcent and 
purchaſe. In point of acquifition it has the 
quality of the latter, as not being derived 
from or through the anceſtor ; but in regard 
to its courſe of devolution, it is referrible to 

- Ithe former, as purſuing the very ſame channel 

of tranſmiſſive ſucceſſion, It is a fort of in- 

tail, which, though it firſt attaches. in the 
ſpecial 


defied and diftinguiſped. 


ſpecial heir according to the nature of the 
deſcription, yet terminates not in him and his 
repreſentatives of the ſpecies denoted, but 
continues its progreſs through the whole race 
of heirs deſcribed ; in the ſame courſe as if it 
had been an eſtate veſted in the anceſtor, 
d:ſcendible from him to his heirs of that de- 
ſcription. 
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The rule has generally been conſidered of Vide 4 Bae. 


feudal origin, and introduced to prevent 


Abr. 301, 
and 2 Burr. 


frauds upon the tenure, If ſuch a limitation 1106. 


had been conſtrued a contingent remainder, 
the anceſtor might, in many caſes, haye de- 
ſtroyed it for his own benefit, if occaſion had 
called for it; if not, he might have let it re- 
main to his heir in as beneficial a manner as 
if it had deſcended to him ; at the ſame time 


that the lord would have been deprived of 
thoſe fruits of the tenure, which would have 


accrued to him upon a deſcent. So that 
under ſuch a conſtruction, the anceſtor would 
have had all the power over the eſtate which 
he would have had over a veſted inheritance ; 


and if he were not inclined to uſe that power, 


his heir would have taken the eſtate as fully 
as by deſcent, without the feudal burdens to 
which he would have been liable, in conſe- 
quence of a deſcent. A conſtruction ſo ad- 
vantageous to the tenant, would doubtleſs have 


made limitations of that nature very frequent, 


Vor. I. I to 
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to the great prejudice of the lord of whom 
the lands were holden. 


In thoſe caſes, indeed, where the limita. 
tion to the heirs Sc. was not immediate upon 
the limitation of the frechold to the anceſtor, 
or where the anceſtor himſelf would not be in- 
titled to the inheritance upon the deſtruction 
of the remainder to his heirs Sc. there it 
could not be to the anceſtor's intereſt, to de. 
ftroy the remainder to his heirs, though it 
had been conſtrued contingent ; but never- 
thelefs, the heirs would have eſcaped the fame 
duties to the lord, and the lord of courſe have 


been the ſame lofer in theſe as in the other 


caſes. Therefore, though there was not the 
ſame ground to apprehend the great fre- 
quency of limitations of the latter ſort, be- 
cauſe of the limited intereſt the anceſtor 
could have in them; yet, as they would have 


proved equally prejudicial to the lord when- 


ever they ſhould occur, as thoſe other wherein 
the anceſtor had a greater intereſt, the ſame 
reaſons prevailed to extend the rule to all of 
them. "ur: "87 


In a manuſcript treatiſe, apparently of the 
Lord Chief Baron Gilbert, on the ſubject of 
Remainders, it is ſaid, the reaſon of the caſes 
falling under the rule, ſeems to be, either the 
prejudice that might enſue to the lord or to 

3 the 


the donor by the loſs of wardſhip, marriage, 


Sc. if ſuch heirs ſhould be purchaſers ; be- 


cauſe they then claiming nothing from their 
anceſtor by hereditary fucceſſion, would not 
be liable to the terms or conditions affixed to 
the hereditary ſucceſſion only; and then every 
one would, make their heirs purchaſers ; or 
from the prejudice that might happen to the 
heirs themſelves, by the loſs of ſuch remain- 
der, if the anceſtor ſhould do any thing to 
forfeit or determine his eftate for life after 
the determination of the intermediate eſtate ; 
for they, not being capable of taking ſuch re- 
mainder when ſuch preceding eſtates ended, 
could never after lay claim to it; and fo an 
unwary anceſtor might defeat his heir of the 
purchaſe ; or, laſtly, from the conformity or 
parity of reaſon they bear to a Imitation 
to H. and his Þeirs, or heirs male or female 
4 A hed an eftate 
for life by implication, and more, ſo the other 
gives him the ſame in expreſs words, and 


more; and expreſſio eorum que tacite inſunt 


vibil operatur. And the interpoſition of an- 
other eſtate between them, only breaks the 
order of the limitation, not the operation of the 
words ; which being the ſame in both caſes, 


ought to have the ſame operation and con- 
ſtruction ®, 


But 


— 


* I cannot omit this opportunity of acknowledging 
the obligation I am under to Mr. Hargrave, for his unſo- 
12 licited 
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But-notwithſtanding what has been ſaid of 
the origin of this rule, the late Mr, Juſtice 
Blackſtone, in his argument on the caſe of 
Perrin v. Blake, in the Exchequer Chamber, 
held it by no means clear, that the rule I am 
| ſpeaking of took its riſe merely from feudal 
principles; he was rather inclined to belieye 
that it was firſt eſtabliſhed to prevent the in- 
Hargrave's heritance from being in abeyance; and that 
pay wn one principal foundation of it, was to obyi- 
vol. 1. p. 498 ate the miſchief of too frequently putting the 
* inheritance in ſuſpence or abeyance. Ano- 
ther foundation, he ſaid, might be, and was 
probably laid in a principle diametrically op- 
poſite to the genius of the feudal inſtitutions; 
namely, a deſire to facilitate the alienation of 
land, and to throw it into the track of com- 
merce, one generation ſooner, by veſting the 
inheritance in the anceſtor, than if he conti- 
nued tenant for life; and the heir was de- 


clared a purchaſer. 
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Ibid. 501. The learned Judge refers to a cafe, which 
he believed to be the very firſt in our books 

wherein the principle was eftabliſhed. Where A. 

purchaſed the manor of F. to hold to himſelf and 


——\ 


licited communication of the treatiſe 1 have here cited; 
from which, the uſeful collection, under the title Remain- 
| der, in the third volume of Baca” s s Abridgment, 1 is pro- 
| bably an extract. 000 
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his wife and his eldeſt ſon, and the heirs of the 
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M. 18 Ed. 2. 


body of the ſon, and if he died without heirs l. 577- 


of his body, then to remain to the right heirs 
of A. the father. The ſon died without iſſue 
in the father's life-time. The father became 
bound in a ſtatute merchant, and died, leav- 
ing another ſon his heir, To a writ ſued out 
extending the lands of A. upon the ſtatute, 
the ſheriff returned he had delivered all the 
lands which A. had in fee, except the manor 
of F. in which he had only an eſtate for term 
of life. Upon this return it was argued, that 
A. took only an eſtate for life, the fee-ſimple 


being limited to his heirs, who therefore took 


by purchaſe ; but the courtheld the contrary ; 
for this reaſon among others, becauſe otherwiſe 
the fee and the right, after the death of the eldeſt 
ſon, would have been in nobody. And upon 
the whole he infers, that the rule was of the 


higheſt antiquity, not merely grounded on any 
narrow feudal principle, but applied in the 


very firſt inſtance we know of, to the liberal 
and conſcientious purpoſe of facilitating the 
alienation of the land, by charging it with the 

debts of the anceſtor, 


uur Hagen; in bis: pita wad nh 


mated obſervations on the rule in Shelley's 
' caſe, refers that rule with great ingenuity to 
VH much broader baſis, as one branch of a po- 


347 of law adopted to prevent annexing to a 
o- 13 real 


Harg. Law 
Tracts, v. 1. 
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real deſcent, the qualities and properties of x 
purchaſe. He treats it as one of the two bar. 
Tiers which our law places between deſcent 
and purchaſe. The rule of law which pro- 
hihits a man from raiſing a fee · ſimple to his 
ton right heirs as purchaſers, he conſiders as 
one of thoſe barriers ; obſerving, that as that 
rule applied only to the acts of the anceſtor, as 
between himſelf and his own right heirs, it 
was requiſite to have the ſame barrier be. 
tween perſons not ſtanding towards each 
other in the ſame relation. And it was for 
that, the rule in She!ley's caſe was calculated; 
of which the ſhort amount was, that no man 
ſhould raiſe in erotber an eſtate of inherit. 
ance, and at the fame time make the beirs of 
that perſon purchaſers, 

I am not appriſed of any information that 
can be added to the authorities I have now 
cited, reſpecting the principles to which the 
rule in queſtion is referrible. Upon which 
principles we may obſerve, that the aſcribed 
policy of facilitating alienation of the lands, 
or ſubjecting them to debts, and of the law's 
prohibition of a man's raiſing a fee-/imple to 
his own right heirs as purchaſers, appears to 
reach only the limitation to the heirs general ; 
for that to heirs ſpecial inſtead of a fee-/imple 
raiſed an eftate-tail, which was not alienable, 
nor ſje to debts, at the ſuppoſed time of the 

eſtabliſhment 


defined and diſtinguiſhed. 
eſtabliſhment of the rule. But the aim of 
obviating the frauds on the tenure, and avoid- 


ing an abeyance of the inheritance, apply” 
with equal force to both limi: ations. 


Indeed to whatever origin or principles we 


refer the rule, I think the caſe cited by Mr. 
Juſtice Blackſtone, 18 Ed. 1. will not admit 
our conſidering it as a ſettled rule, or one 
that had obtained a known eſtabliſhment at 
. that time, even in limitations to the heirs ge- 
neral. The ſheriff's return, the debates in 


the court, and the reaſon given for the judg- 


ment, all concur in precluding ſuch a ſuppo- 
fition, 1 ſhall take another occaſion to ſpeak 
of the extent and application of this agitated 
rule. 


But ſuppoſing the rule to have been of feu- 


dal inſtitution, and conſequently that the rea- 


ſon on which it took its riſe ceaſed, with thoſe 
fruits of tenure which it was calculated to 
preſerve ; has not the reaſon on which the 
right of primogeniture was eſtabliſhed in this 
kingdom alſo long ceaſed ? Did the original 
grounds of moſt of our Engliſh laws of pro- 
perty exiſt any longer than the feodal tenures 
prevailed ? Yet does the right of primogeni- 
ture ſtill continue part of the laws of deſcent 
in this country, And where is the authority 
to tell us, that the ſtatute 12 Car. 2. c. 24. 
virtually annihilated the maſs of our Engli 
I's law 


Vide infra, 
fol. 143» 


- —— Ae” 


. * 
„ £ 
— , = - 
my 5 - 
ETWT 


120 


(so) 


Contingent Remainders 
laws of property, only by converting other 


tenures into common ſocage tenures ? 


We have many laws, the origin of which 
cannot at this diſtant period be traced at all; 
yet, juſtly ſhould we laugh at the man, urging 
that as an argument againſt the preſent va- 
lidity of ſuch laws: and ſurely a law for 
which no reaſon at all now appears, has no 
more original ground in the preſent ſtate of 
things, than a law, whoſe origin may be traced 


up to a circumſtance which does not now 


exiſt. What reaſon then can be aſſigned, why 
the one ſhould be leſs ſacred than the other? 
Judge Blackſtone in the argument above re- 
ferred to, ſays, were it ſtrictly true that the 
origin of the rule in queſtion was merely feo- 
dal, and calculated ſolely to give the lord his 
profits of tenure, of which (by the by) he had 
never met with a ſingle trace in any feodal 
writer; ſtill. it would not ſhake the autho- 
rity of the rule, or make us wiſh for an op- 


portunity to evade it. There is hardly an 


ancient rule of real property but what had in 
it more or leſs of a feodal tincture; and after 
inſtancing ſeveral, he obſerves that whatever 
their parentage was, they are now adopted by 
the common law of England, incorporated 
into its body, and ſo interwoven into its po- 
licy, that no court of juſtice in this kingdom 

: had 


defined and difiaguiſhed. 


had either the poter or (he truſted) the incli- 
nation to diſturb them.” 


It is true where thoſe things which are the 
objects of any rule of law ceaſe to exiſt, there 
the rule itſelf muſt of neceſſity ceaſe for want 
of ſubject- matter to relate to, or have any 
effect upon; but it by no means follows, that 
where the ſame objects of a law ſtill continue, 
that there the law ſhould ceaſe, only becauſe 
the very ſtate of things which was the firſt 
occaſion of it, no * exiſts. 


Whilſt the ſame ſubject continues, there 


muſt be ſtill the ſame neceſſity for ſome rule 


or regulation in reſpect to it. But if the old 


rule of law were to ceaſe with the circum- 
ſtance or ſtate of things which gave it birth, 
the ſubje& would remain at large, unregu- 
lated by any law, and expoſed to the arbitrary 
direction of ignorance, partiality or caprice, 
until the legiſlature ſhould interfere and make 
a new law reſpecting it. This would be open- 
ing a door perpetually to all that uncertainty, 
confuſion, and inconvenience, which laws and 
rules were intended to obviate and prevent— 
The concluſion is, that every rule of law once 
etabliſhed continues to be ſo, whilſt the ſub- 
ject of it exiſts, until altered by ſome ſolemn 
act of legiſlation, 


Now 


* 
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Now in regard to the rule of law, or legal 
conſtruction, whereby the limitation to the 
heirs &c. is executed in the anceſtor, though 
we admit the reaſon upon which it firſt took 
place no longer to exiſt, yet the ſubject of the 
rule ſtill remains; there are ſtill the ſame li- 
mitations of eſtates for it to operate upon; 
and the law having been once ſo eſtabliſhed; 
(no matter upon what ground). the courts of 
law, who conſidered themſelves as entruſted 
with the power, not of abrogating or alter- 


ing old, or enafting new, but only of ex- 


pounding and pronouncing eftabliſhed laws 
and legal rules, have, through a long ſucceſ- 
fion of determinations on this point, grounded 
their judgments upon that rule; as will ap- 
pear, when I come to conſider the ſeveral 
caſes reſpecting it. | 


But if the recorded antiquity of the rule, 
if its adoption and prevalence during a pe- 
riod of near five hundred years (reckoning 
from the caſe 18 Ed. 2. cited by Judge Black- 
ſtone) have not yet ſtamped it with legal ſanc- 
tity, nor entitled it to the attention and ob- 
ſervance due to an eftabliſbed rule of law; 
vain, I am afraid, will be any reſort to its ori- 
gin or principles, at a period when they are 
confeſſedly either too remote, or too latent, 
for any more energetick influence, than what 
they 


defmed and diſtinguiſhed.” 


they can derive from the reſearches of learn- 
ing, or the conceptions of hypotheſis, 


As to the diſtinction that has been at- 
tempted between conveyances by decds and 
deviſes, ſo far as it has endeavoured to treat 
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the latter as not within the reach of the rule, - 


it is certainly groundleſs. And though the 
Maſter of the Rolls in the caſe of Papillon 
v. Voice, is reported to have ſaid he did not 
know of any caſe where lands being deviſed 
to A. for life, remainder to the heirs of bis 
body in caſe of a will had been conſtrued an 
eſtate tail in A.—it is evident there muſt 
have been ſome miſapprehenſion in the re- 
porter, or inadvertency in the maſter, as 
Judge Blackfone obſerves in the above cited 
argument, and proves by referring to ſome 
antecedent caſes. The adoption of the rule 
in wills, appears by ſeveral of the cafes I 
have already cited, which together with 
others I ſhall have occaſion to notice in the 
progreſs of theſe ſheets, I think have fully 
eſtabliſhed the application of the rule to li- 
mitations in wills, equally as in conveyances 
at common law ; wherever the limitations in 
queſtion give the legal, and not the mere truſt 
or equitable eſtate. 


The court of C hancery indeed has not con- 
ſidered itſelf ried up to an implicit obſervance 
of 


Harg. Law 
Tracts, vol. 
1. p. 502. 
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of the ſame rule, in reſpe& to thoſe limita- 
tions which are the immediate objects of that 
court's juriſdiction; I mean, limitations 
which do not include or carry the legal eſtate, 
In the decreeing the execution of marriage- 
articles and in the conſtruction of truſt. 
eſtates, of ſome deſcriptians at leaſt, that court 
regards the end and conſideration of the ſet- 
tlement, and the intent of the truſts, beyond 
the legal operation of the words in which the 
articles or the truſts are expreſſed. 


Thus, in the caſe of articles before mar- 


riage for making a ſettlement, if there be a 


limitation to the parents fof life, with a re- 
mainder to the heirs of their bodies, the latter 


words are, generally, conſidered as words of 


1 Eq. Abr. 
387. Trevor 
v. Trevor. 


purchaſe, and not of limitation, and the fu- 


ture ſettlement or conveyance in purſuance 
of ſuch articles, will be decreed to be made 


agreeable to ſuch conſtruction. 


As where A. in conſideration of an intended 
marriage, entered into articles, by which he 
covenanted with truſtees to ſettle an eſtate to 
the uſe of himſelf for life, without impeach- 


ment of waſte, remainder to his intended wife 


for life, remainder to the uſe of the beirs- 


males of his body upon the body of his in- 


tended wife to be begotten, and the heirs- 


males of ſuch heirs-males iſſuing, remainder 
| to 
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to the right heirs of the ſaid A. for ever; and 
covenanted, that in caſe the ſaid limitations 
were not thereafter well raiſed according to 
the intent of the ſaid articles, that he and his 
heirs would ſtand ſeiſed of the premiſſes, un- 
til a further aſſurance thereof ſhould be made 
to ſuch uſes, intents and purpoſes, as in the 
articles were before expreſſed and declared. 
The marriage took effect, and A. had iflue 
four ſons and two daughters. The articles 
were laid by unnoticed for ſeveral years; and 
A. levied a fine of the lands (ſuppoſing him- 
ſelf to be tenant in tail under the articles); 
and afterwards, both the truſtees being dead, 
without requeſting a ſettlement, A.'s eldeſt 
ſon having married againſt his father's con- 
ſent, and by ſeveral other acts of weaknefs 
and diſobedience much offended him, A. by 


deed reciting the ſaid articles, and the weak 


neſs and diſobedience of his eldeſt ſon, de- 
clared, that the faid fine ſo levied by him, 


ſhould enure to the uſe of himſelf for life. 


without impeachment of waſte, remainder to 


his wife for life, remainder to his ſecond fon . 


in tail-male, with like remainders to his two 
younger ſons, with remainder to his own right 
heirs ; and after making a like ſettlement of 
other lands, A. died inteſtate, leaving a great 
perſonal eſtate, and leaving a real eſtate in 
Ireland, and new-purchaſed lands in England, 


together of the value of 10007. per annum 
| and 
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and upwards. Upon his death, the eſtate in 
Ireland and the new-purchaſed lands deſcend- 
ed to his eldeſt ſon, who alſo became intitled 
to his ſhare (upwards of 9000 l.) of the per- 
ſonal eſtate. The ſecond ſon entered upon 
the ſettled eſtates, and the eldeſt fon having 
got poſſeſſion of the articles, which it appeared 
had been thrown by ſeveral years as uſeleſs, 
brought his bill for a ſpecific performance 
thereof. | 


It was inſiſted for the defendant, that 
though by the firſt part of the articles they 


ſeemed to be executory, yet by the covenant 
to ſtand ſeiſed in the laſt part of them, they 


were actually and immediately executed; that 
he thereby covenanted to ſtand ſeiſed to the 


before-mentioned uſes, till a ſettlement was 


made accordingly; that no ſettlement hav- 
ing been made, the uſes continued to be ex- 
ecuted by virtue of that covenant ; that by 
theſe uſes he was plainly tenant in tail, and 
by the fine had bound his iſſue, and made 
himſelf maſter of the eſtate, and might diſ- 


poſe of it as he thought fit. But Lord Chan- 


cellor ſaid, that upon articles the caſe was 


{tronger than on a will: that articles were 
only minutes or heads of the agreement of 


the parties, and ought to be ſo modelled 
when they come to be carried into execution, 


as to make them effectual. That the inten- 
| tion 
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tion was to give A. only an eſtate for life ; 
that if it had been otherwiſe, the ſettlement 
would have been vain and ineffeQual, and it 
would have been in A.'s power, as ſoon as 
the articles were made, to have deftroyed 
them; that the covenant to ſtand ſeiſed was, 
until ſuch time as the ſaid uſes were well 
raiſed, according to the true intent and mean- 
ing of the articles. That if a fettlement had 
been made defective in any particular, it 
would not have been final or concluſive ; that 
a ſecond ſettlement mult have been mage ll 


the uſes were well and truly raiſed; and that 
this covenant for ever ſubſiſted till ſuch ſet- 


tlement ſhould be made; that he hoped 
never to ſee the time when the court would 
ſo far have power as to judge what behaviour 
of a ſon ſhould amount to a forfeiture of his 
eſtate ; and therefore thought, if a ſettlement 
had been made, no miſbehaviour of the ſon 
could amount to a forfeiture of it. That this 
eſtate being ſpecifically agreed to be ſettled, 


it was a truſt for the eldeſt ſon, which paſſed 


with the lands into whoſe hands ſoever they 
came, and could not be defeated by any act 
of the father or the truſtees, And therefore 
he decreed a conveyance to the plaintiff, and 
the heirs-male of his body, and an account 
of the profits from his father's death, and the 
deeds and writings to be delivered up. This 

| | decree 
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decree was afterwards affirmed in the Houſe 
of Lords. 


So where the huſband, before marriage, 
agreed by articles to ſettle lands to the uſe of 
himſelf and his intended wife for their lives, 
and the life of the ſurvivor, and afterwards to 
the uſe of the heirs of his body on the wife, 
and after the marriage, by ſettlement reciting 
the articles conveyed the lands to the uſeof 
himſelf and his wife for their lives, and the 
life of the ſurvivor, remainder to the uſe of 
the heirs of his body by his wife ; it was held 
not to be a proper execution of the articles, 
though the articles did not expreſsly men- 
tion the intent to provide for the iſſue. For 
Lord Talbot obſerved, it could not be doubted 
but that, upon an application to the court for 
carrying the articles into execution, it would 
have decreed it to be done in the ſtricteſt 
manner, and would never have left it in the 
huſband's power to defeat and annul every 
thing he had been doing; and the nature g 
the proviſion was ſtrong enough for that pur- 
poſe, without any expreſs words. , 


It is the ſame in the caſe of articles fot 
ſettling the wife's effate, The limitation to 
her for life, and a ſubſequent one to the 
beirs of her body by the huſband, have been 
decreed 


defined and diftinguiſhed. 
decreed to operate by way of ſtrict ſettle- 
ment. | 


Accordingly, where articles were entered 
into, for inveſting the wife's portion in the 
purchaſe of lands, which ſhould be ſettled on 
the huſband and wife for their lives, and the 
life of the ſurvivor, and after to the heirs of 
the body of the wife by the huſband to be be- 
gotten ; the ſettlement was decreed to be 
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made to the firſt and other ſons ſucceſſively in 


tail, ſo that the huſband and wife might not 
have power to bar the iſſue. 


And where the agreement was for limiting 
the eſtate to the parents for life, remainder 
to the heirs of both their Bodies, the latter li- 


mitation has been executed in ſtrict ſettle- 


ment. 


Thus in a caſe where articles were entered 
into by the huſband, in which he covenanted 
that as well all the real eſtate that he had 
then in Ireland, as. all the lands and tene- 
ments which he ſhould purchaſe during the 
life of his intended wife, ſhould deſcend and 
come to the heirs male to be begotten on the 
body of the intended wife by the huſband, and 
ſhould be ſecured and ſettled on the ſaid heirs 


Cuſack v. 
Cuſack, 
1 Brown 


Caf. Par J. 
470. 


male by the huſband, as the counſel of the 
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intended wife ſhould adviſe. Upon an ap. 
peal to the Houſe of Lords, from a decree 
of the court of Chancery in Jreland, the de. 
cree was reverſed; and it was ordered that 
a ſon of the marriage ſhould be deemed 2 
tenant in tail, under the articles, and to hold 
and enjoy the lands againſt all perſons claim- 
ing under a ſubſequent ſettlement by his 
father; who had /evied fines and ſuffered reci- 
veries to bar the ſuppoſed intail. 


And in a caſe where the huſband entered 
into a bond to ſurrender copyholds to the uſe 
of himſelf for life, remainder to his wife for 
life, remainder to the heirs of their tuo bo. 
dies, then to the huſband in fee ; upon a bill 
againſt the huſband, after the marriage, for 
execution of this engagement; the decree was, 
for him to ſurrender to the uſe of himſelf for 
life, remainder to the uſe of his wife for life, 
remainder to the uſe of the firſt and other 
ſons in tail general ſucceſſively, with remain- 
der to the daughters in tail general. 


So where the intended wife's eſtate was ar- 
ticled to be ſettled on the huſband and wife, 
and on the heirs of their two bodies, Lord 
Cowper admitted, that if no ſettlement had 


been made, the court would have taken care 
r 
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to ſecure to the daughters the proviſion in- 
tended them by the articles. 


In the above noticed caſes, the limitation 
in the articles importing an eſtate tail either 
in that parent from whom the eſtate moved, 
or in both the parents, would have put it in 
the power either of the father alone during 
the coverture, or of the ſettling parent alone 
after the death of the other, to bar the iſſue; 
and that power would not have been re- 
ſtrained to the concurrence of both parents, 


But I have not met with any caſe, in 
which the ſame doctrine has been extended to 
a limitation, giving an eſtate tail to the wife 
alone, in the eſtate moving from the buſband. 
There rather ſeems to have been a diſtinction 
taken between that and the other caſes, in 


reſpect of its not leaving it in the power of 


either of the parents alone to bar the iſſue, 
either during or after the coverture; for in 
ſuch caſe, as the huſband takes no eſtate tail, 
it is evident he cannot, during the coverture 
or afterwards, bar the iſſue of the marriage ; 
and the wife of courſe cannot, during the co- 
verture, do it without his concurrence; and 
her eſtate tail being ex proviſione viri, the ſta- 
tute Hen. 7. prevents her doing it afterwards. 
And it has been held, that their power of 
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doing it jointly is not unreaſonable, or incon- 
ſiſtent with the probable view and intent of 
the ſettlement. 


Thus in a caſe more fully cited beloy, 
where lands were agreed to be ſettled to the 
uſe of the huſband for life, remainder to the 
wife for life, remainder to the heirs of the 
body of the wife by the huſband; Lord 
Cowper ſaid the articles were prudent ar- 
ticles, and the wife, though ſhe was to have 
an eſtate tail thereby, yet could not bar it, 
but was reſtrained by ſtat. 11 H. 7. 


So where by articles previous to marriage 
it was agreed to purchaſe lands, and ſettle 
them to the uſe of the huſband for life, then 
of the wife for life, remainder to the uſe of 
the heirs of ber body by bim; they purchaſed 
and joined in a recovery to the uſe of a mort- 
gagee in fee. Upon a bill by the eldeſt ſon 


after the death of his mother, inſiſting that he 


was intitled, on the conſtruction of theſe ar- 
ticles in equity, to have the eſtate ſettled to 
the firſt Sc. ſon in tail male. Sir Joſeph 
Fekyll ſaid, that if this had been a common li- 
mitation, he ſhould have thought what was 
inſiſted on was right, and that the mortgagee 
muſt have loſt his eſtate. But that this was 
particular to the heirs of the body of the 


_ wiſe 
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wife by the huſband, and being ex Provifione 
viri, would ſecure the children againſt the fa- 
ther alone ; and that it might be the real in- 
tent that hob might bar, comparing it to a 
er of revocation both by father and mother; 
and the defendant was therefore well barred. 


So in a ſubſequent caſe, Lord Hardwicke 
ſaid he might compare it to the caſe where, 
by a ſettlement of lands, the wife has an eſtate 
ex proviſiane viri, the court has refuſed to in- 
terpoſe to ſettle the eſtate other wiſe, becauſe 
the intent will prevail, ſince ſhe cannot alien 
dy ſtat 11 H. 7. 


And in a very late caſe, where by marriage 
articles, cuſtomary lands of inheritance of the 
intended huſband, holden by copy of court 
roll, were agreed to be ſettled to the uſe of the 
intended huſband for life, remainder to his ? 
intended wife for life, and after the deceaſes 
of both to the uſe of the heirs of ber body by 
him if he ſurvived her, but if foe ſurvived him 
to the heirs of his body on her body to be be- 
gotten, remainder to his own right heirs. 
The marriage was had, and the huſband af- 
terwards ſurrendered the lands to the uſes 
mentioned in the articles, and was admitted 
accordingly. And at the ſame court he and 
his wife ſurrendered to certain uſes, And on 
K 3 a queſtion 
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a queſtion between a ſon of the marriage 
claiming under the intail in the articles, and 
others claiming under the ſaid ſurrender by 
the huſband and wife; one of the points made, 
and that on which the deciſion proceeded, 
was, Whether the ſurrender to the uſes in the 
articles was a due execution of the uſes of 
the articles; and whether, by the ſubſequent 
ſurrender, the huſband gained an abſolute 
power over the wife? We are to obſerve, 
that eſtates tail were barrable by ſurrender, 
according to the cuſtom. 


The Maſter of the Rolls ſaid, that the rule 
had been - ſettled and adhered to in many 
caſes, that articles for a ſettlement on a huſ- 
band, and the heirs of bis body, ſhould be 
carried into execution in ſtrict ſettlement; 
and it had been conſidered as vain to make a 
ſettlement which inſtantly might be defeated 
by a recovery; but the doctrine had never 
gone ſo far, where that party could not ſuffer 
a recovery alone. He obſerved, that it was 
antiently a common mode of ſettlement to 
the huſband for life, to the wife for life, and 
to the heirs of the body of the wife by the 
huſband ; it was thought a ſufficient precau- 
tion to preſerve the intail, that it could not 
be deſtroyed unleſs both huſband and wife 
concurred, That in the principal caſe, the limi- 

| tations 
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cations appeared to be anxiouſly worded ; the 
concurrence of both parties was neceſſary to 
deſtroy the intail ; it was out of the power of 
the ſurvivor. He was not to look to the 
impropriety of what had been done, but to 
the power the parties had to do it, and he 
thought that point clear. 


And when there has been a difference be- 
tween zwe ſets of limitations on the face of 
the articles, that evidenced a diſtinction in the 
intention of the parties themſelves, between 
a tritt ſettlement on the iſſue of the marriage, 
and an intail in the parent, by expreſsly ſe- 
curing a proviſion for ſuch iffue, under a 
limitation of one fund or eſtate in the way of 
frrit ſettlement ; and at the ſame time limit- 
ing another eſtate in a more general way to 


has thought there was not ſufficient ground 
for executing the latter limitation in ſtrict 
ſettlement. | 


And therefore, in a caſe where money, in 
the hands of truſtees, was articled to be laid 
out in the purchaſe of lands to be ſettled on 
the huſband for life, remainder to the in- 


der to the firſt and other ſon and ſons of the 
marriage 1n tail male ſucceſſively, chargeable 
K 4 with 


tended wife for life for her jointure, remain- 
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with 20097. for younger children, remainder 
to the huſband in fee ; and the huſband's fa- 


ther by the ſame articles covenanted to ſettle 


other lands on the huſband, and the heirs male 
of his body, remainder to the heirs of the fa. 
ther. Upon a queſtion, whether a ſubſe. 
quent ſettlement of the laſt-mentioned lands 
by the huſband's father, on the huſband and 
the heirs mole of his body, with remainder to 
the father in fee, was a good performance of 
the agreement; or whether the limitation 
ought not to have been on the huſband for liſe, 
with remainder to his firſt and other ſons in 
tail male ſucceſſively in rid ſettlement ? 
Lord Chancellor Xing held that the ſettle- 
ment was a good execution of the agreement, 
and therefore confirmed the ſettlement, He 
ſaid, that by the articles thoſe lands were not 
intended to be ſettled as a provifien for the 
children of that marriage, they were taken care 
ef by the other part of the articles by the truſt 
-money ; and it was not like the common caſe 
of articles for a ſettlement on the iſſue of the 
marriage where no other proviſion or care tis 
taken for them; and the different manner of 
penning the articles in relation to the tr 
money, and as to thoſe lands, the one to be in 
fri ſettlement to the firſt Sc. ſon of that 
marriage, the other limited to the huſband 
and the heirs male of his body generally, and 

not 


* and its 7 E: : 


not tied up to the i/ſue of that marriage; ſhewed 
plainly the parties anderſtood, and had in con- 


templation the difference between a ſtrict ſet- 
tlement upon the iſſue of that marriage, and a 
general ſettlement upon the huſband and the 
heirs male of his body. 


And accordingly, in a caſe of marriage ar- 
ticles, where part of the eſtate was limited to 
the huſband for life, remainder to the wife for 
life, and after the death of the ſurvivor re- 
mainder to the heirs of the body of the wife by 
the huſband, another part to the huſband for 
life, remainder to the heirs of bis body, re- 
mainder to the wife. Upon a bill filed by 
the eldeſt ſon to have the articles carried into 
execution ſtrictly to the firſt c. ſon in tail, 
Lord Heardwicke obſerved, there was a diffe- 
rence in the penning of the two limitations ; 
on the firſt they might have it in view to 
leave it in the power not of the father only, 
but of both to vary ; but on the ſecond there 
could be no ſenſe of the limitation, but as the 
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ſon contended for; otherwiſe it would be ab- 


ſolutely in the power of the father, by fine, to 
bar it, and defeat all the iſſue. They in- 
tended the wife ſhould have a jointure in the 
one, in the other not. It ſeemed a ſtrong 
diſtinction on the face of the articles, and 
there had been caſes adjudged on that.— 

That 
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— That where by articles part of an eſtate 
was limited to father for life, to wife for life, 
to firſt and every other ſons and daughters in 
tail, another part to teſtator for life, and the 
heirs male of his body by that wife, Lord Mac. 
clesfield ſaid, if that had been the ſole limitation, 
he ſhould without ſcruple decree in ftri# fet- 
tlement according to the common rule ; but 
where the parties had ſhewn they knew the 
diſtiuFion when to put it out of the power of 
the father, and when to leave it in bis power, 
he would not vary the laſt limitation; decree- 
ing to the father in ail as to the laſt, though 
not as to the firſt ®.— That as in the principal 
caſe there was a difference in the penning the 
articles, in one of which they might intend to 
leave it in the power of the father, in the 
other not in his power to do it alone, it was a 
reaſonable way. 


The above cited caſes are inſtances where- 
in there were articles andy, and no jettlement 
previous to the marriage; and the court was 
applied to, to carry the -articles into execu- 
non, or rectify the ſettlement made after the 
marriage in conſequence of the articles. Bat 
there are alſo inſtances where there were both 
articles and a ſettlement exprefsly in purſu- 


® The report in Fezzy does not aſcertain the cafe thus 
cited by Lord Hardwicke, 
ance 
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the court, upon an application for that pur- 
poſe, has interfered to rectify ſuch ſettlement, 
in conformity to the nature or conſtructive 
import of the limitations in the articles. 


Thus where articles were made previous 
to, and in conſideration of a marriage, for ſet- 
tling lands to the uſe of the huſband for life, 
remainder to the wife for life, remainder to 
the heirs of the body of the wife by the huſ- 
band begotten, remainder to the huſband in 
fee; and before the marriage a ſettlement 
was made reciting the articles, and expreſſed 
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to be in purſuance thereof, limiting the lands 


to the uſe of the huſband for life, remainder 
to the wife for life, remainder to the beirs of 
the body of the huſband by the wife, remainder 
to him in fee, There was iſſue of the mar- 
riage one ſon ; the father married again, had 
ſeveral other children, and having procured 
his ſon, without any conſideration, to join 
with him in mortgaging the eſtate, and limit- 
ing the fee ſimple and equity of redemption 
to the father, Upon a bill afterwards brought 
by the ſon to compel his father to reſettle the 
land on the ſon, after his (the father's) death, 
purſuant to the articles, 


Lord Chancellor held it was a plain miſtake 


in making the ſettlement vary from the ar- 
ticles, 
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ticles, which were prudent articles ; and the 
ſettlement, ſaid to be made purſuant therets, 
ſhewed there was no alteration of the inten. 
tion, nor any new agreement between the 
making of the articles and the ſettlement; 
and this appearing on the face of the articles 
and ſettlement, the length of time (about 25 
years) was immaterial. And he decreed the 
father and his ſecond wife to join in à con- 
veyance to ſettle the eſtate as by the articles, 
viz. to the father for life, remainder to the 
ſon in tail; but as to the mortgage, the ſon 
having joined in it, the court would not {et 
it aſide, but directed the father to keep down 


the intereſt during his life. 


| Burton wv. 
Haſtings, 
Gilb. Eq. 
Rep. 113. 
Abr. Eg. 393. 


It is true, there was a caſe in Chancery be- 
fore Lord Cowper, where marriage - articles 
were entered into for ſettling the wife's eſtate 
on the huſband and wife, and on the heirs of 
their two bodies to be begotten. After the 
marriage, a ſettlement was made of the lands 
upon the huſband and wife for their lives, re- 
mainder to the heirs of the body of the wife 
by her ſaid huſband. There was iſſue of the 


marriage one daughter only. After the death 
of the huſband, his widow married again, 
Joined in a fine of the lands, and ſettled them 
to other uſes. A bill was brought by the 
davghter of the firſt marriage, to carry the 


articles into execution; for that no care was 
| taken 
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taken of the daughters by the ſettlement, as 
the limitation to the heirs of the body of the 
wife by her firſt huſband made her tenant in 
tail ; and conſequently left her the power to 
bar them, which was contrary to the intent of 
the articles, that being to make an effectual 
proviſion for all the iſſue of that marriage. 
But Lord Cowper diſmiſſed the bill; ſaying, 
if no ſettlement had been made, and applica- 
tion had been made to the court for making 
one purſuant to the articles, the court would 
have taken care to have ſecured to the daugh- 
ters the proviſion intended them by the ar- 
ticles. But a ſettlement having been actually 
made and accepted by the parties, he could 
make no alteration in it. 


And in a ſubſequent caſe, where articles 
were entered into for ſettling lands to the uſe 
of B. the intended huſband for life, without 
waſte, remainder to M. the intended wife for 
life, remainder to tbe beirs male of the body of 
B. by M. remainder to the heirs male of the 
body of B. by any other wife, remainder to the 
beirs female of the body of B. by the ſaid M. 
with leaſing and jointuring powers to B. 
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Afterwards, and before the marriage, a ſet= 


tlement was made, and mentioned to be in 
purſuance and performance of the articles; and 
the lands were thereby limited to B. for life, 


remainder to M. for life, remainder to the firſt 


Se. 
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Sc. ſon of the marriage ſucceſſively in tail 
male, remainder to the firſt &c. ſon of 
B. by any other wife in tail-male ſucceſ. 
ſively, remainder to the heirs of the body of the 
ſaid B. by the ſaid M. remainder over. They 
had iſſue only one daughter, who died, leav- 
ing two daughters. B. having an eſtate- tail 
under the limitation to the heirs of the boch 

&c. ſuffered a recovery, ſold part of the 

lands, deviſed the reſidue, and died. The 
grand-daughters brought their bill in the Ex- 

> Chequer againſt the executors of B. to recti 

the miſtake in the ſettlement, in limiting an 

eſtate-tail to B. inſtead of limiting it in ſtrict 

ſettlement, as by the articles it ought to have 

been. The articles were made in December, 

the ſettlement in March 168 5; the ſale of 

the lands in 1698, and the will in 1722} the 

defendant pleaded the ſettlement, the reco- 

very, the will, and the long enjoyment ; but 

(68) the plea was over-ruled by Lord Ch. B. Gil- 
bert and the other Barons; and after hearing 

the cauſe, Lord Ch. B. Pengelly and the other 

Barons diſmiſſed the bill without coſts ; it ap- 

pearing to them dangerous to ſet aſide a ſet- 

tlement, which ſeemed to have been ſolemnly 

and deliberately made. But on an appeal to 

8 the Lords, this diſmiſſion was reverſed, and 
Caf. Parl. the lands not ſold were decreed to be con- 
* veyed to the grand daughters and the beirs- 
female of their bodies, as tenants in common, 

| with 
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with croſs remainders to them in tail-female ; 
and the deviſee to account for the profits, 
and the executor to account for the purchaſe- 
money received by B. for the lands by him 
ſold, and to pay intereſt for the ſame ; the 
writings to be brought into the court of Ex- 
chequer, and poſſeſſion to be delivered to the 
appellants ; and the principal monies ariſing 
by the ſaid ſale to be laid out in lands, ro be 
ſettled to the ſame uſes as the lands unſold 
were decreed to be conveyed to, 


The principal grounds of this appeal were, 
That the expreſs eſtate for life, without 
waſte, with power of leaſing given to B. in 
the articles, was plain evidence that a ſtrict 
ſettlement was intended, and that he ſhould 
have no power to bar his ſons or daughters 
That the ſettlement took notice of the ar- 
ticles, and was expreſsly faid to be made in 
purſuance and performance thereof ; which de- 
monſtrated that the parties did not deſign to 
depart from the articles, nor had come to any 
new agreement for that purpoſe—That there 
ſcemed to be as much reaſon, that the ex- 
preffion of heirs-female of the body, contra- 
diſtinguiſhed from fons, ſhould, in marriage- 
articles, have the ſame conſtruction in favour 
of daughters, as the expreſſion of heirs male 
had in favour of ſons ; both being equally 
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eſpecially, 
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eſpecially, ſince in this caſe there was no other 
proviſion for daughters beſides the limitation 
intended them by the articles ; and according 
to the common courſe, where a proviſion is 
made for daughters by a term of years, it is 
always fo limited as to be out of the father's 
power to bar it. 


In another caſe, indeed, where marriage. 
articles were entered into for ſettling lands to 
the uſe of the huſband D. for life without 
waſte, remainder to truſtees and their heirs 
during his life, to ſupport contingent remain- 
ders, remainder in part to the wife E. for her 
jointure, remainder as to the whole to firſt 
Sc. ſon of the marriage in tail-male ſuc- 
ceſſively, remainder to the beirs-male of the 
body of the huſband (i. e. by any wife,) remain- 
der to the heirs of his body by bis ſaid wife E. 
remainder to his own right heirs, with a 
clauſe empowering huſband and wife to 
make leaſes; and alſo a clauſe that if he ſhould 
die without iſſue-male by his ſaid wife, if 
there ſhould be one daughter, ſhe ſhould have 
3oool. and if there were more daughters 
than one, they ſhould have 4000 J. among 
them ; which portions were to be ſecured on 
ſome part of the eſtate, It happened there 
was iſſue of the marriage only one daughter. 


D. ſurvived his wife, and ſuffered a common 
Ct of the lands, and made another ſet- 


tlement 
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vious to, his ſecond marriage; ſubje& as to 
part to a truſt for raiſing 3000 J. for his 
daughter by his firſt wife, in ſatisfaction of 
the portion ſhe was intitled to under the firſt 
articles, and maintenance for her in the mean 
time. | 


The queſtion was, (here being notice of 


the firſt articles) whether the limitation in 
the firſt articles /o the heirs of the body of D. 
by E. his wife, ſhould not be taken as if it had 
been to the daughters of D. by his ſaid firſt 
wife ? For then they could not be barred by 
the recovery (conſidering the preceding inter- 
mediate limitation to the heirs male of his 


body at the ſame time as words of purchaſe. ) 


It was inſiſted, that here the limitation to 
the heirs of the body of D. by E. his firſt 


wife, muſt be the fame as if it had been to the. 


daughters ; for it could not be intended in 
favour of the ſons of that marriage, there 
being an expreſs limitation before to them ; 
and though in the caſe of a ſettlement, there 
being a precedent eſtate for life to D. it 
would have been an eſtate-tail in him bar- 
rable by the common recovery, yet it was 
otherwiſe where it reſted upon articles; and 
the caſe of Veſ v. Erriſſey was cited. 

Vor. I, "Wa 


On 


dement of them in conſideration of, and pre- 
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On the other fide it was faid, and reſalyed, 
that the 3000 J. ſecured by the ſettlement on 
the ſecond marriage, was an actual ſatisfac. 
tion of all demands under the articles; and 
that though a limitation by articles to the 
beirs-male of the marriage, after an expreſ 
eſtate for life to the father, ſhould be taken to 
mean a remainder to the firſt Sc. ſon, it 
does not follow that a limitation to the heir; 
of the body muſt be equivalent to a remain- 
der limited to daughters; eſpecially in this 
caſe, where they were poſtponed to the limi- 
tation to the heirs-male of the body of D. by 
any wife; and where there was an expreſs pe- 
cuniary proviſion made for the daughters by 
the firſt wife ; which was all they were to de- 


pend upon. 


And the following diverſities were taken 


by the court, between this laſt caſe and the 


caſe of Weſt and Erriſſey 7 in the caſe of Wej 
and Erriſſey, no portions were provided for 
the daughters of the firſt marriage; in the 
laſt caſe, portions in all events were ſecured to 
ſuch daughters, In the caſe of e v. Erriſ, 
after the limitation in the articles to the heir. 
male of the body of the huſband and wife, and 
the remainder to the heirs-male of the body of 
the huſband by any wife, came the remain- 
der to the beirs-female of the body of the hul- 

band 


defined and diftinguiſhed. 
band by the firſt wife &c. ſo that the daugh- 


ters, were more immediately in the view and 


contemplation of the parties, than in the laſt 
cale. 


The diſtinction between the two caſes of 
Weſt v. Erriſſey, merits particular attention; 
in order to prevent our miſtaking them for 
claſhing authorities; and enable us to diſcri- 
minate properly, between their reſpective ap- 
plications to the circumſtances of caſes, that 
may occaſionally ariſe for our conſideration 
in the courſe of practice. 


The prominent features of diſtinction, were 
the expreſſions heirs-female as contradiſtin- 
guiſned from beirs-male in Weſt v. Errifſey ; 
and the want of any other proviſion in that 
caſe for daughters, than the limitation 1n- 
tended them by the articles, under the de- 
ſcription of beirs-female ; whilſt in Powell and 
Price, the words beirs of the body, were nor fo 
direct a deſignation of daughters, as to denote 
them the immediate objects of contempla- 
tion; and there were portions ſecured to the 
daughters of the marriage, independently of 
the conſtruction or effect of the words heirs of 
the body.—A little conſideration will ſhew 
theſe diſtinctions in a much ſtronger light, 
than the firſt glance may repreſent them. 
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The deſcription of heirs-female, cannot be 
explained into any other intention in regard 
to its objects, than daughters, after the contra. 
diſtinguiſhed limitation to heirs male, applied 
to /ons and their iſſue male. But beirs of the 


body &c. extend in expreſſion, and may alſo 
embrace in intention other objects; namely, 


 beirs-female of the ſons, ſo as to let in the 


daughters of ſons, who are not comprehended 
in the limitation to heirs male. An.imme- 
diate -view or contemplation of daughters of 
the marriage, after ſons, would, it may be 
ſuppoſed, ſuggeſt the expreſſion heirs-femal:, 
after a deſignation of the ſons by the words 
heirs male; but heirs of the body is the only 


conciſe expreſſion that could be calculated to 


comprehend and let in the heirs-female of 
ſons. And might not, under that expreſſion, 
a daughter of a ſon, have as fair a claim to 


have the articles executed, ſo as to give 


eſtates in tail general to the ſons, in order to 
let her in, as the iſſue of a portioned daughter 
can? Where, indeed, the daughters of the 
marriage are not otherwiſe provided for by 


portions, their equity under the gene- 
ral conſideration of marriage ſtipulations, 
viz. the proviſion for the immediate iſe 
ſeems well founded, and ſuperior to the claim 
of a daughter of a ſon. But where the daugh- 


ters of the marriage have an abſolute pro- 
viſion 
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yiſion under the articles, why is the court to 
abridge the general extent of the words heirs 
of the body in their favour, in preference to 


the daughter of a ſon, equally included in 


the import of thoſe words, and not otherwiſe 
provided for at all? If the words heirs of the 
body, after a limitation to ſons in tail male, 
ſubjef# to portions for daughters in failure of 
iſue male, are to operate in the way of Arict᷑ 
ſettlement, in giving eſtates by purchaſe to the 
iſſue expreſſed by them, why are they to be 
confined to daughters and their iſſue only, in 
excluſion of the iſſue- female of ſons? Can 
the intention be ſuppoſed of preferring the 
daughter of a daughter provided for, to the 
daughter of a ſon? If not, where 1s the 
ground for narrowing the words heirs of the 


body, in conſtruction to heirs-female, in exclu- 


ſion of the latter? And if theſe words are to 
be underſtood in their own extent of heirs of 
the body, they cannot have effect by way of 
firit ſettlement, without limiting eſtates to 
the firſt and other ſons in tail general, previ- 
ous to the limitations to the daughters. But 
where is the authority for the modelling of ar- 
ticles to ſuch an extent, after giving the ſame 
ſons eſtates in tail male, under the limitation 
to heirs male, ſubject to portions for daugh- 
ters? Or how does the general principle, on 
which a court of equity ſeems to interpoſe on 
theſe occaſions, require it? The marriage, 
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and articles for ſettlement, ſuppoſe an in- 
tended proviſion for the iſſue. A court of 
equity will deviate from the ſtrict legal effect 
of the words of the articles, to effectuate this 
intent; but the operation of the principle 
ſeems to terminate in the ſecuring an effectua 
proviſion for the iſſue of the marriage. After 
that is done, why ſhould not the limitations 
operate according to their legal import ? 


Roberts v. In another caſe, where an eſtate was ar- 
9 ticled to be ſettled on the huſband for life, 
fans waſte, remainder to the heirs male of his 
body, with power to raiſe portions for 
younger children. A ſettlement was after- 
wards made, before marriage, in purſuance of 
the articles, and obſerving the very words of 
the articles. The huſband afterwards levied 
a fine to the uſe of himſelf in fee, and by will 
made a proviſion for his ſon's debts. Lord 
Hardwicke ſaid it was the common caſe ; the 
variation from the intent of the articles, and 
from the ordinary courſe of ſettlements not 
ariſing from any new agreement (being made 
in purſuance of the articles) but from miſtake 
in not attending to a ſtrict ſettlement. The 
reaſon of which was unanſwerable, viz. that 
on a ſettlement for valuable conſiderations to 
make the father tenant in tail, would be nuga- 
tory, and the ſame as making him tenant in 
fee. But the ſon having ſubmitted to, and 
taken 
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taken a benefit under his father's will, muſt be 
bound thereby; and therefore though he was 


intitled to have the ſettlement rectified ac- 
cording to the true intent of the articles, he Vide Brown 


Ch Caſ. 
could not retain both, but muſt make his oy: of —— 
caſes. 


The word iſſue equally comprehends male Hart'v. 
and female. And therefore in a cafe of mar- 1 
riage articles for conveying lands in truſt for 5 
the huſband for life, and afterwards to the 
wife for life, and afterwards to the iſſue of 
the match, in ſuch manner, and ſubje& to 
ſuch charges for younger children, as the huſ- 
band ſhould by deed or will appoint. Lord 
Hardwicke held that a daughter, the only 
iſſue of the marriage, was intitled, under an Of the word 
equitable execution of thoſe articles, in ſtrict * _ 
ſettlement to an eſtate tail. Iſue of the mar- — eg 
nage, he faid, included male as well as female; infra, 83. 
and therefore if it had gone no further than 
to the iſſue of the marriage, and a bill had 
been brought for carrying the articles into 
execution, the ſettlement muſt have. been to 
all the iſſue ; to the firſt and every other ſon, 
and for default of ſuch iſſue, to the daughters, 
with proper remainders following one after 
the other; and that he had known ſeveral Vid. 2 Atk. 
decrees of that kind upon the words iſſue of 7 
the marriage. And though by the words 
ſubjecting the proviſion to the father's ap- 
L 4 . Pointment, 
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pointment, he might have divided the eſtate 
amongſt the children; a different part among 
the ſons if he pleaſed, and another part by 
way of proviſion for the daughters ; ſtill the 


whole of tbe eftate muſt have been divided, 
though the proportion was left to the father. 


This laſt caſe, we may obſerve, differs ma- 
terially from that of © Powell v. Price,” and 
rather claſſes with that of Weſt v. Erriſſey. For 
here a proviſion was intended for the iſſue of 
the marriage, which included female as well 
as the male; and 10 other proviſion was 
made for any of ſuch iſſue male or female, 
than what was imported in the limitation to 
the iſſue, which embraced the whole eſtate 
comprized in it. Indeed it was the caſe of a 
limitation, that could not have intitled the 
father to an eſtate tail, even if the iſſue fe- 
male had been otherwiſe provided for; iſue 
being, in legal conſtruction, a word of pur- 
chaſe. Nor could the iſſue, either male or 
female, have taken at law, otherwiſe than as 
purchaſers. It was a caſe, therefore, in which 
the equitable conſtruction did not depart 
from the legal import of the word iſſue, in fa- 
vour of iſſue otherwiſe provided for; but en- 
forced a conſtruction, conſonant to the legal 
import of the words, in favour of iſſue 
having no other proviſion than what that 
conſtruction afforded them. 


So 
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So in another caſe, where by articles pre- 
vious to marriage it was agreed that 3ooo l. 

ſhould be laid out in the purchaſe of a free- 

hold eftate, to be ſettled on the huſband for 
life, remainder to the wife for life, remainder 
to the uſe of ſuch iſſue of their bodies, in ſuch 
parts and manner as the huſband and wife 
ſhould by deed or writing appoint ; and for 
want of appointment, to the uſe of the iſſue of 
tbeir bodies, remainder to the right heirs of 
the huſband. There was no proviſion for 
younger children. The huſband died with- 
out appointment, leaving his wife and two 
ſons and a daughter. Upon a bill by the 
eldeſt ſon to have the money laid out, accord- 
ing to the articles, in land to be ſettled on 
him in tail, remainder to his brother and 
ſiſter in tail, with reverſion in fee to himſelf; 
and a croſs bill by the younger children to 
have the lands to be bought ſettled on them 
equally with the eldeſt ſon. The Maſter of 
the Rolls was of opinion, that the lands to be 
purchaſed ought to be ſettled in ſtrict ſettle- 
ment, and limited to the firſt Sc. ſons in 
tail, with remainder (the daughter being dead 
without iſſue) to the right heirs of the huſ- 
band ; and decreed accordingly. 


The caſes that have followed that of Bur- 
ton v. Haſtings, above cited, evidently appear, 


from what I have ſtated of them, to have 
done 
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done away the authority of Lord Cowpey's 
opinion, when he diſmiſſed the bill in that 
cafe. And it is obſervable, that in Gilbert's 
report of the caſe of Burton and Haſtings, 
after ſtating that Mr. Vernon offered to the 
court a difference, where the ſettlement 
(made in purſuance of articles) was before 
marriage, and after, viz. that where it was 
before, the court could not interpoſe, as it 
could where it was after marriage: It is ſaid, 


that the court had no regard to this diſtinc- 


tion, but too haſtily diſmiſſed the bill. 


Lord Talbot, however, in a ſubſequent 
caſe, adopted the diſtinction urged by Mr. 
Vernon in that of Burton and Haſtings ; and 
laid it down as a rule, that where articles are 
entered into before marriage, and a ſettle- 
ment made after marriage, different from 
thofe articles, (as if by articles the eſtate was 
to be in ſtrict ſettlement, and by the ſettle- 
ment the hufband is made tenant in tail) the 
court will fet up the articles againſt the ſet- 
tlement.. But where both articles aad ſettle- 
ment are previous to the marriage, at a time 
when all parties are at liberty, the ſettlement 
differing from the articles, will be taken as a 
new agreement between them, and ſhall con- 
troul the articles. And although in the caſe 


of Weſt and Erriſſey the articles were made to 


controul the ſettlement made before mar- 


riage, 
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riage, yet that reſolution did not contradict 
the general rule; for in that caſe the ſettle- 
ment was expreſsly mentioned to be made i 
purſuance and performance of the ſaid marriage- 
articles, whereby the intent appeared to be 
ſtill be ſame as it was at the making of the 
articles. 


So in the caſe of Warrick v. Warrick, here- 
after cited, there were both articles and a ſet- 
tlement before marriage ; but the latter was 
declared to be in part performance of the 
former. 


Upon the whole, therefore, the general 
doctrine upon this ſubje& appears to be; that, 
in the caſe of articles before marriage, con- 
taining limitations that would give the pa- 
rents, or either of them, ſuch an eſtate tail as 
would enable the father alone during the co- 
verture, or the ſurviving parent afterwards, to 
bar the iſſue of the marriage, under a legal 
ſettlement limiting the eſtate in the ſame 
words, equity will rectify it, and make a ſtrict 
ſettlement ; unleſs the iſſue is otherwiſe pro- 
vided for than by the limitation to the heirs 
&c. or from other limitations or proviſions 
in other lands, it appears that the parties 
knew and intended the diſtinction. But 
that the court will not interfere, if both ar- 


unleſs 


ticles and ſettlement are made before marriage; 
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unleſs the ſettlement in that caſe, be expreſſed 
to be made in purſuance of the articles ; for 
the court will ſuppoſe that the parties had al- 
tered their intention, with reſpect to the terms 
of the marriage ; which they may do befor: 
the marriage, though not afterwards : and 
that the ſettlement was made- in purſuance of 
ſuch new agreement, and not of the articles, 
But when it is ſaid to be made in purſuance of 


the articles, all room for ſuch a ſuppoſition is 
precluded. 


Here, however, we muſt remark, that the 
court will not in thoſe caſes relieve againſt 
purchaſers for valuable conſideration and 
without notice. As in the caſe of Weſt and 
Erriſſey above cited, one of the objections to 
the appeal was, that if the articles ſnould be 
allowed to controul the ſettlement, the pur- 
chaſers under the huſband would in conſe- 
queace be affected; to which it was an- 
ſwered, that the appellant's bill was not 
brought againſt any purchaſer, as to the parts 
of the eſtate ſold by the huſband ; ſince the 
appellants only prayed ſatisfaction out of his 
perſonal eſtate. And, indeed, the decree 
was according to ſuch prayer, and did not in 
the leaſt affect any of the purchaſers. —So in 
the caſe of Powell and Price above cited ; it 
was admitted, that if the truſtees (under the 


ſettlement) or ſecond wife had had no notice of 
the 
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Cie articles made on the firſt marriage ; then 
their being purchaſers without notice, would 
have been a bar to the plaintiff's claim by 
the articles. 


And in the caſe of Warwick v. Warwick, 
before Lord Hardwicke, where articles were 
entered into for ſettling an eſtate to the huſ- 
band for life, after his death to his intended 
wife for her life, and after her death to the 
uſe of the hei--male of the bu/band to be.begot- 
ten on the body of the wife ; afterwards, and 


Warwick v. 
Warwick and 
Kniveton, 

3 Atk. 291. 


before marriage, by a ſettlement declared to 


be in part performance of the ſaid articles, the 
lands were ſettled upon the huſband for life, 
then to the wife for life, and after her death to 
the uſe of the heirs-male of the huſband be- 
gotten on the body of the wife. Afterwards 
the marriage took effect, and the huſband 
ſuffered a common recovery, and mortgaged 
the land in fee; which mortgage was after- 
wards aſſigned to another mortgagee. After 
the father's death, his eldeſt ſon broughe 
his bill for an account of the rents and pro- 
fits, and for poſſeſſion, and to have the full 
benefit of the marriage-articles; inſiſting that 
his father was intended to be tenant for life 
only, with remainder to his firſt and other 
ſon and ſons ſucceſſively in tail; that he was 
a purchaſer under thoſe articles, and they 
ought to be conſidered as if they had been 


ſtrictly 
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| firſt caſe where the court altered a ſettlement, 
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ſtrictly carried into execution. The mort- 
gagee denied notice of the articles, and in- 
fiſted on his being a purchaſer for valuable 
conſideration. Lord Hardwicke ſaid it was 
certainly true, from the general principles of 
the court, that if articles on marriage are to 
ſettle an eſtate to A. for life, remainder to his 
wife for life, remainder to the heirs-male of 
the body of A. it is taken in that court to be 


in the father and mother; and if the ſettle- 
ment be made after marriage, it ſhall be rec- 
tified by the articles before—that the caſe of 
Weſt and Errifſey was both upon articles and 
a ſettlement before marriage; and was the 


and made it conformable to articles, and re- 
lieved on the head of miſtake, the /ettlement 
referring expreſsly to the articles. But that 
was between the parties to the articles and 
ſettlement, and their repreſentatives, and 
mere volunteers ; and had not been carried into 
execution againſt a purchaſer that it was 


true, the court had given relief againſt perſons 
who claimed under the ſettlement and their 


repreſentatives; but no caſe had gone ſo far 
as to relieve againſt purchaſers. —He alſo ob- 


ſerved, that there was no caſe, but where 


there are articles as well as a ſettlement, in 


which the court will conſtrue words which 


make a legal eſtate - tail, to be carried into 
ſtrict 
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ſtrict ſettlement. And upon the whole, 
Lord Hardwicke, after delivering his opimon 
that there was not ſufficient proof of notice of 
the articles in the aflignee of the mortgagee ; 
diſmiſſed the bill ſo far as it prayed to be re- 
lieved againſt the mortgage; but decreed 
that the plaintiff might be at liberty to re- 
deem. 


Here we may alſo notice a caſe, where the Cardwell v. 
court refuſed to rectify a ſettlement accord- —_— 
ing to articles, for want of the production of — 
the articles themſelves, The articles were 
previous to marriage, for ſettling, by the wife's 
father, certain eſtates to the uſe of the huſ- 
band and wife for their lives, and the life of 
the ſurvivor, and after the death of the ſur- 
vivor to the uſe of the heirs of the body of the 
huſband on the wife, remainder over, A 
ſettlement was made after marriage reciting 
the articles, and ſaid to be made in conſide- 
ration of the marriage, and purſuance and per- 
formance of the articles. Upon a bill by a 
ſon of the marriage, to have the articles car- 
ried into execution, Lord Hardwicke diſmiſ- 
ſed it, for want of the articles being pro- 2 
duced ; by which alone, he ſaid, he could ©, * "—_> 
alter the ſettlement. It was impoſſible, he 
faid, for him to determine otherwiſe, unleſs 
the whole of the inſtrument was before him; 
for the true conſtruction depended on — 

an 
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and otber parts of the deed might be materia! 


to find out the true meaning. He could not 
ſee reaſon to lay it down as a rule, that in a 
caſes of articles, the huſband was to be only 


tenant fof life. 


There was a caſe of earlier date than ſeve. 


ral I have been noticing, in which, though 


White v. 
'Thornburgh, 
2 Vern. 702. 


body by his wife, remainder to the heirs of 


the final deciſion did not directly turn on the 
execution of articles, but the aiding of a de- 
fective ſettlement, yet from its relation to the 
doctrine upon articles, I think it claims a place 
here. It was a caſe where the huſband, upon 
his marriage, covenanted to levy a fine of 
freehold, and ſurrender copyhold lands to the 
uſe of himſelf for life, remainder to his wife 
for life, remainder to the heirs male of his 


their two bodies. He afterwards died, with- 
out levying the fine or making the ſurrender, 
leaving a ſon and a daughter by his wife. 
The ſon afterwards, for indemnifying ſome 
ſureties for him, covenanted to levy a fine of 
the freehold, and furrender the copyholds; 
and died having ſurrendered the copyhold; 
but without levying a fine of the freehold. 
Upon a bill by his ſiſter and her huſband to 
have the freehold and copyhold lands affured 
to her according to the intent of the ſettlement, 
Lord Harcourt conſidered the deed by the 


father in the nature of articles, to be executed 
| | in 


1 
t 
| 


defined and diftinguiſhed. 


in a ſtricter manner than in the words of the 
deed, and that a remainder might be limited 
to the daughters; ſo that a fine by the ſons 
could not have barred it. But upon a re- 
hearing before Lord Cooper, he held that the 
ſertlement, by the deed to lead the uſes of the 
fine, was not to be conſidered as articles, but 
a defedtive ſettlement, and the uſes not te be al- 
tered or varied: But that a court of equity 
would a/ift it ſo far, as to conſider it as if a 
fine had been levied (by the huſband), and 
then the plaintiff would not have been barred 
without a fine (by her father), and ſhe was to 
be conſidered as heir of the body of her father. 


And that the limitation in the deed to the 


heirs of' the bodies, could be inſerted for no 
other end or purpoſe, but to carry the eſtate 
to the daughters of the marriage ; it being be- 
fore limited to the heirs male; and therefore 
he confirmed the decree as to the freebold. 
But as to the copybold, there appearing no 
particular cuſtom in the manor for ſuffering 
a recovery, he held the ſurrender (by the ſon) 
would have barred the ixtail, in caſe the co- 
pyhold had been well ſettled; and therefore 
varied the decree, and diſmiſſed the bull as to 
that, 


Lord Cooper, we obſerve, conſidered the 
caſe, as of a /ettlement defective only, for want 
of the fine and ſurrender z Which were the 

Vor. I. M only 
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only raguiſites t6 ſubſtantiate the uſes de. 
clared. And he accordingly only afforded 
the aid of the court, in ſupplying that dees; 
and conſequently conſidered the ſon as raking 
an eſtate tail from or through his father, as he 
would have done, under a perfect ſettlement 
to the uſes declared. But the obſervation 
that the words heirs of their bodies, could be 
inſerted for uo othey end but to carry the eſtate 


to daughters of the marriage, appears to have 


been rather too looſe; for thoſe words would 


have let in a daughter of the ſon. And, ac- 


cording to Lord Cowper's principle of deci. 
ſion in that caſe, ſuch a daughter (had the 
ſon left one) muſt, as heir of the bodies of the 
buſband and wife, have been intitled, prior to, 


and in excluſion of the daughter of the mar- 
rage. For the eſtate tail, which was held to 


deſcend to the ſon's faſter, becauſe her brother 


did not bar it by a fine, would, for the ſame 


reaſon, have firſt deſcended to his daughter if 


he had left one. 


It is obvious from the foregoing caſes, that 


© the general principle upon which the court 
of Chancery interpoſes, to carry marriage- 


articles into execution by way of ſtrict ſet- 
tlement, notwithſtanding the articles them- 


ſelves are not penned in that manner, is, that 
articles made in conſideration of, and previ- 


ous to marriage, are ' conſidered as heads of 
agreement, 
* 


defined and diſtinguiſbed. 

agreement, entered into between the parties 
upon valuable conſideration ; that a provi- 
hon for the iſſue of the marriage, is one of the 
great and immediate objects of this agree- 
ment, and conſequently a principal intention 
of ſuch agreement mult be, to ſecure ſuch a 
ſettlement as ſhall contain an effectual provi- 
ſion for that iſſue: which end, it is clear, 
cannot be anſwered in any degree by a ſettle- 
ment ſo framed, as to leave it in the power 
of either parent alone, to bar their iſſue +4 
fine or recovery. 


The iflue in theſe caſes, are conſidered as 
claiming a proviſion in the capacity of pur- 
chaſers for valuable confideration, under the 
purport and intention of the ſtipulated terms, 
upon which that marriage was engaged and 
which gave them birth. But it 1s evident 
the ſame obligatory conſiderations do not 
extend to wills: deviſees, as ſuch, are mere 
volunteers ; their claim has no other ground 
than the intention and bounty of the teſtator ; 


made upon valuable conſideration, as the 
iſſue in the foregoing caſes confeſſedly has. 
Therefore it is no wonder that we find fre - 
quent diſtinctions between wills and mar- 


M 2 riage - 


and conſequently the terms in which that in- 
tention and bounty is expreſſed, may alone 
aſdertain the nature and extent of their right. 
They have no claim ariſing from compact 


(79) 
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2 Vern. 536. 
Sweetapple 
. Bindon. 


t v. 
Sewell, 
1 Eq. Abr. 
395. Vide 
this caſe, 
infra, 117. 
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riage-articles, in regard to the effect of the 
limitation to the heirs of the body &c. after a 
preceding limitation to the anceſtor. 


Thus, where A. by will gave 3007. to her 
daughter, to be laid out in land and ſettled to 
the uſe of her ſaid daughter and her children, 
and if ſhe died without iſſue, remainder over, 
The daughter married, and after her deceaſe, 
a bill was brought by her huſband to have the 
money laid out in land, and the land ſettled 
on him for life, as tenant by the curteſy, or to 
have the intereſt of the money for life in lieu 
of the profits of the land. The court held, 
that if it had been an immediate deviſe of the 
land, the daughter would have been, by the 
words of the will, tenant in tail; and conſe- 
quently the huſband would have been 'tenant 
by the curteſy; and that in caſe of a voluntary 


deviſe, the court muſt take it as they found it, 


and not leſſen the eſtate or benefit of the lega- 
tee; although upon the lite words in mar- 
riage- articles it might be otherwiſe, where it 
appeared the eſtate was intended to be pre- 
ſerved for the benefit of the iſſue ; and there- 
fore decreed the money to be conſidered as 
lands, and the huſband. to have the intereſt 
for his life, as tenant by the curteſy. 


So upon a deviſe for the ſettling. of lands 
on A. for lie, and after his deceaſe to the 


beirs- 


defined and diſtinguiſhed. 

heir 5-male of bis body, and the heirs-male of the 
body of every ſuch beir-male, ſeverally and ſuc- 
ceſſruely as they ſhould be in priority of birth and 
ſeniority of age, remainder to B. In arguing 
the queſtion, whether 4. was tenant for life 
only or in tail, the common caſe of marriage- 
articles was cited, where, though they were 


ſo worded as to give the huſband an eſtate- 
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tail, yet the court had decreed a ſettlement on 


the huſband for life only, and then upon the 
firſt and other ſon and ſons, c. Upon 
which part of the argument Lord Keeper ob- 
ſerved, that where ſettlements were agreed to 


be made upon valuable confideration, the court 


would aid in-artificial words, and make an 
artificial ſettlement : but he never knew it 
done for a bare volunteer. 


And again, in a caſe where lands were li- 
mited by will in truſt for B. for life, with 
leaſing power, and after his deceaſe in truſt 
for the heirs-male of his body. Lord Keeper 
decreed an eſtate-tail to be. conveyed. to B. 
although he admitted that upon articles of 
marriage, founded on agreement, the huſ- 
band in ſuch caſe might be made only te- 
nant for life; but in a will, (he faid) vou mut 
take words as you find them. So in the caſe of 
Trevor and Trevor above cited, Lord Chan- 
cellor ſaid, that upon articles · the caſe was 
ſtronger than on a will. : 

M 3 l have 
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Coleman, 

2 Vern. 670. 
I P. W. 142. 


Infra, p. 90. 
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Caf. Temp. 
Talb. 20. 
infra, 88. 


Infra, P+ 83. 


2 Ark. 583, 
in the caſe of 
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I have adduced the above inſtances in order 
to ſhew, that the practice of the court of 


| Chancery, in reſpe& to the conſtruction of 
marriage: articles, is not, even in that court, 


admitted to be any authority for the like 
conſtruction in the caſes of wills; unleſs it be 
in certain caſes where a will does not give 
the legal eſtate, but only creates a truſt to 
be carried into execution. As to which, Lord 
Talbot in the caſe of Lord Glenorchy and By. 
well, ſaid, the rule is not generally true, that 
in articles and executory truſts, different con- 
ſtructions are to be admitted; that the cafe 
of Papillon and Voice was directly againſt that, 
and ſeemed to him a very ſtrong authority 
for executing the intent in one caſe as well as 
in the other. And Lord Hardwicke carried 
the analogy ſtill further in the caſe of 
Bag ſhaw and Spencer, by reprobating the 
diſtinction between truſts executed and execu- 
tory, and treating all truſts as executory; 2 
diſtinction, however, which ſeems to have 


had its weight as well in caſes preceding, 4s 


others ſubſequent to that of Bag ſbaw v. 
Spencer, as will appear in the progreſs of theſe 
ſheets. 


We now come to thoſe caſes of truſts, other 
than marriage articles, in decreeing the exe- 
cution of which, the court of Chancery has ſo far 


departed from chat which would be the /ega! 


operation 


defined and diſtinguiſbed. 

operation of the words limiting the ruſt, if 
reduced to a common law conveyance, as to 
conſtrue the words heirs of the body of ceſtui 
1e truft ft, although preceded by .a limitation 
M life to the ceftur que 1. as words of go: 
chaſe and not of limitation. 


Thoſe have been caſes, where ſome clauſe 
repugnant to the nature of an eſtate- tail, 
ſhewed that the donor intended only an 
eſtate for life. For a more particular view of 
the diſtinctions on this point, I ſhall refer to 
a future page. 


Thus, where lands were deviſed to truſtees 
and their heirs for payment of debts and le- 
gacies, and afterwards, to ſettle what ſhould 
remain unſold, ane moiety to the teſtatrix's 
ſon H. and the heirs of his body by a ſecond 
wife, with remainder over; and the other 
moiety to the teftatrix's ſon F. and the heirs 
of his body, with remainders over; taking 
ſpecial care in ſuch ſettlement, that it ſhould 
never be in the power of either of the ſons to 
dock the intail of either of their moieties. Upon 
a queſtion, whether the ſons were intitled to 
have eſtates tail conveyed to them, or only 
eſtates for life, the court held, that the ſons 
muſt be made only tenants for life, and 
ſhould not have eſtates tail conveyed to them; 
but their eſtates for life ſhould be without im- 
peachment of waſte. Becauſe in that caſe an 

M 4 eſtate 


Leonard v. 

Earl of Suſ- 
ſex, 2 Vern. 
520. 


2 P. W. 471. 


- to be ſettled on B. for life, without impeach- 


Contingent Remainders 


eſtate was not executed, but only executory ; and 
therefore the intent and meaning of the teſt. 
trix was to be purſued. She had declared 
her mind to be, that her ſons ſhould * 
it in their power to bar their childre ich 
they would have, if an eſtate tail were to be 
conveyed to them. And the court took it to 
be as ſtrong in the caſe of an executory de- 
viſe for the benefit of the iffue, as if the like 
proviſion had been contained in marriage 
articles ; but had ſhe by her will devifed to 
her ſons an eſtate tail, the law muſt have 
taken place; and they might have barred 
their iſſue, notwithſtanding any ſubſequent 
clauſe or declaration in the will, that they 
ſhould not have power to dock the intail, 


And where A. deviſed a ſum of money to 
truſtees in truſt, to be laid out in lands, and 


ment of waſte, remainder to truſtees and their 
heirs during the life of B. to ſupport contin- 
gent remainders, remainder to the beirs 
of the body of B. remainders over, with a 
power to B. to make a jointure.—The 
univerſality of the rule reſpecting the 
union of the limitation to the anceſtor for 
life, with that to the heirs of his body &c. 
was urged in ſupport of B.'s being intitled to 
an eſtate tail in the lands to be purchaſed. 
To * it was anſwered, that the rule in 

conſtruction 


defined and diſtinguiſhed. 

conſtruction of wills was, that the intention 
of the party ought to take place, however 
improperly expreſſed. That it would be a 
downright violation of the teſtator's inten- 
tion, to conſtrue the eſtate deviſed to B. to 
be an eſtate tail. For, iſt, the eſtate was 
deviſed to B. for his life, expreſsly ; 2dly, it 
was to B. without impeachment of waſte, which 
would be vain words if B. were to have more 
than an eſtate for life; 3dly, the eſtate was 
deviſed to truſtees during the life of B. to pre- 
ſerve contingent remainders, ſo that the teſtator 
expreſſed his intention, that the remainders 
limited to the iſſue of B. ſhould be contingent 
remainders; and what could be more contra- 
dictory to this expreſs and plain intent, than 
to ſay thoſe remainders ſnould not be con- 
tingent, but give a veſted eſtate tail to B. As 


to the notion that the conveyance directed by & 


will ſhould be in the words made uſe of in 
the will, it was impoſſible that rule could 
univerſally hold: for ſuppoſe the direction 
of the will was, that the truſtee ſhould con- 
vey the lands to A. for life, remainder to B. 
for ever; this in a deed would not convey a 
fee, as it would in a will; and therefore there 
was no neceſſity that the words in the conveyance 
ſhould purſue thoſe in the will. So if the 
words of the will had directed the eſtate to 
be conveyed to A. for life, remainder to the 
iſue of bis body (he having none at that time 

born) 
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Stamford . 
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born) this would be an efate tail in a will, but 


in a deed it would not be ſo. Again, if the 


words in a will were that the conveyance ſhould 
be to A. and his heirs male, this would be an 
eſtate tail ; but put ſuch words into a deed, 
and there, for want of ſaying of whoſe body 
the heir muſt be, they would give a fee 
ſimple; to which the court agreed. And the 
Lord Chancellor King declared the court had 
a power over the money directed to be in- 
veſted in land: that the diverſity was be- 
tween the will's paſſing a legal eſtate and leav- 
ing the eſtate executory, ſo that the party muſt 
come into the court of Chancery, in order to 
have the benefit of the will; that in the latter 
caſe, the intention ſhould take place, and not 
the ſtrict rules of law; and he decreed that 
B. ſhould have but an eſtate for life on the 
lands to be purchaſed. | 


In another caſe, of a deviſe to truſtees ani 
their heirs, in truſt, till the marriage, or 
death of the teſtator's grand-daughter, to re- 
ceive the rents and profits, and pay her an 
annuity for her maintenance, and as to the re- 


ſidue to pay his debts and legacies, and after 


payment thereof in truſt for his grand-daugh- 
ter; and if ſhe married a Proteſtant, after 
her age, or with conſent Sc., then to convey 
the eſtate after ſuch marriage to the uſe of 


her for life, without impeachment of waſte, fe- 


mainder 


a 7 


mainder to her huſband for life, remainder to 
the iſſue of ber body, with ſeveral remainders 
over. A queſtion aroſe, whether under the will 
the teſtator's grand-daughter (Lady Glenor- 
chy) was tenant for life or in tail ; which de- 
pended on two points, Firſt, whether the 
words of the will, in an immediate deviſe of a 
legal eſtate, would have carried an eſtate 
tall; ſecondly, if ſo, whether the court would 
make any difference between a legal title and 
a truſt eftate executory ? | 


Lord Talbot ſaid, he ſhould upon the firſt 
queſtion have made no difficulty of deter- 
mining it an efate tail, had it been the caſe of 
an immediate deviſe. He thought, in caſes of 
truſts executed, or immediate deviſes, the con- 
ſtruction of the courts of law and equity 
ought to be the ſame, for there the teſtator 
did not ſuppoſe any other conveyance would be 
made, But in executory truſts he left ſome- 
thing to be done ; the truſts to be executed in 
a more careful and more accurate manner. T hat 


in the caſe of Legat and Sewell, the words, if Supra, 80. 


in a ſettlement, would have made an eftate 
tail, and in that of Baile v. Coleman, the exe- 
cution was to be of the ſame eftate he had in 
the truſt, which, in conſtruction of law, was 
an eſtate tail. That the caſe of © Papillon 
and Voice ſeemed a ſtrong authority for ex- 


ecuting the intent in executory truſts, as well 


2 as 


Infra, 117. 


Supra, 81. 
Intra, 92. 
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as in articles; and he accordingly decreed the 
Lady Glenorchy but an eſtate for life, with re. 
mainder to her firſt and other ſons &; 
This, we obſerve, was the caſe of a limitation 

to the iſſue &c. which is not, even in legal 

conſtruction, ſo appropriated a word of ini. 
tation, as the word heirs. But Lord Talbot; 
reaſoning applied to both, and brought them 
alike within the diſtinction taken by him, be. 
tween truſts executory and immediate deviſes. 


In the laſt cited caſe, that of Earl of Stamford 
v. Sir Jobn Hobart, was reſorted to, in order 
to ſhew that the court was not tied up to the 
rules of law in caſes of executory truſts ; and 
though ſuch caſe does not rank as one of thoſe 
in which the court of Chancery has deviated 
from the rule in Shelley's caſe, becauſe the li- 
mitation to the heirs male of the body there 
was preceded only by a term of years, and not 
by a life eftate in the anceſtor ; yet, as it is one 
of the caſes in which the court has executed a 
truſt for heirs male, in a courſe of ftrif ſettle- 
ment on firſt and other ſons ſucceſſively in tail 
male, at the ſame time that it is a ſtrong and 
leading authority for the corrective interpo- 
fition of equity, in modelling the limitations 
of executory truſts in wills, no leſs than in mar- 
riage articles, in ſuch a manner as to ſubſtan- 
tiate the apparent intention, I think it claims 
our proper attention in this place. 


6... 


The 


fed and difioguifed. 

The cafe aroſe on Sir Jobn Maynard's will; 
by which, after deviſing his eſtates in remain- 
der after the deceaſe of his wife (afterwards 
Counteſs of Suffolk) to truſtees and their heirs, 
he directed them, after bis wife's deceaſe, to 
convey certain parts thereof to the uſe of, or in 
truſt for, Sir H. Hobart and Elizabeth his wife 
for their lives and the life of the longer liver 
of them; the remainder to the fr/ ſan of the 
ſaid Elizabeth for ninety-nine years, if he ſhould 
ſo long live; the remainder to the heirs male 
of the body of ſuch firſs ſon ; the remainder to 
all and every the ſons of the ſaid Elizabeth for 
99 years, if every ſuch ſon reſpectively ſhould 
ſo long live; the remainder to the beirs male 
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of every of them, to take, not jointly, but 


ſucceſſively, one after the other, according to 
the births of each of them; each ſon to take 
the term of 99 years, with immediate remain- 
der to his ſaid heirs male; the remainder 
thereof to Mary Maynard (afterwards Coun- 
teſs of Stamford) for her life; the remainder 
thereof to all and every her ſons for ſuch like 
term of 99 years, and with remainder to the 
heirs male of the body of every ſuch ſon im- 
mediately after each term, The teſtator left 
the ſaid Elizabeth Hobart and Mary Maynard 
his grand-daughters and co-heirs at law, who 
neither of them had any iſſue male at the time 
of his deceaſe. Afterwards, on ſome diſputes 
between Sir H. Hobart and his Lady, Lord 
| | | Stamford 
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ol che ſaid truſtees and their heirs ; and only in 


Stamford and his Lady, and the Counteſs of 


| Suffolk, an act of Parliament was obtained 


whereby it was enacted that the real eſtate, 
by the ſaid Sir Jobn Maynard's will given ot 
appointed, ſhould go unto, and be beld and en. 
Joyed by ſuch perſon and perſons, to and for ſuch 
eftates and intereſts, and under and ſubject to ſuch 
charges limitations and appointments, and in 
fuch manner and form, as was in the ſaid will ex. 
preſſed. And the faid truſtees were thereby 
authoriſed and impowered to convey the aid 


manors and lands immediately, unto ſuch 


perſon and perſons, and for fuch eſtate and 
eſtates, as the ſame were in and by the ſaid 
will limited and appointed to be conveyed, 
as if the faid Counteſs of Suffolk were dead. 


After the deceaſe of Sir H. Hobart and his 
wife, upon a bill filed by Sir 7obx Hobart, 
their only fon, the truſtees were directed to 


convey the lands according to bis will and the 


words f the ad of Parliament. And a draft 
of conveyance being accordingly ſettled by 
the Maſter to truſtees, habendum to them and 


their heirs. To the ſeveral uſes, intents and 


purpoſes in the ſaid will and at? of Parliament 
limited expreſſed and declared, and to and for 10 
other uſe, intent or purpoſe whatſoever ; the 
plaintiff excepted to it, for that the premiſſes 
ought, at leaſt, to have been limited to the ii 


iruf 


f 
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abend and difinguited. 
iref for ſuch perſon and perſons, and ſuch 
eſtate and eſtates, as were. in and by the faid 
will and act of Parliament limited; whereby 
the legal eftate might be veſted in the faid 
truſtees, for the better preſervation of the 
contingent limitations, which otherwiſe, as the 
draft was prepared, were liable to be de- 
ſtroyed, and the teſtator's intention _ 
defeated, 


Upon hearing of this exception, Lord 
Chancellor Cowper declared, © that in mat- 
ters executory, as in cafes of articles, or a will 
directing a conveyance, where the words of the 
articles or will were improper, or informal, 
that court would not direct a conveyance ac- 
cording to ſuch improper or informal expreſ- 


ſions in the articles or will; but would order 


the conveyance or ſettlement to be made in a 
proper and legal manner, ſo as might beſt 
anſwer the intent of the parties ; and in that 
caſe his Lordſhip conceived the true intent of 
the will to be, that the eſtates ſhould be /e- 
cured, as far as the rules of law would admit, 
to the iſſue male of the reſpective deviſees, 
and that it was deſigned to be as ſtrict a ſet- 


tlement as poſſible by law.” His Lordſhip 


therefore decreed, that in the ſaid convey- 


ance, where any part of the eſtate was limited 
in uſe to the plaintiff for 99 years if he ſhould 


ſo long live, there ſhould be a limitation over 
| to 
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to truſtees and their heirs during bis life, to 
preſerve the contingent uſes in remainder; 
and then to the firſt and other ſons of the 
Plaintiff in tail male ſucceſſively. 


Upon an appeal to the Lords from this laf 
decree, it was contended, among other things, 
that the act of Parliament, which was ſo very 
expreſs in confirming the eſtates appointed by 
the will, could never intend that a court of 
equity, ſhould have power to direct a convey. 
ance to other uſes, than what were mentioned in 
the will; but the decree complained of did 
fo, and was therefore repugnant both to the 
will and act of parliament, as well as to the 
former decree.—To this it was anſwered, that 
in caſes of executory articles, for the ſettling of 
eſtates, in proſpect of future conveyances to be 
afterwards made, it was uſual for courts of 
equity to help informalities and ſupply de- 
fects; eſpecially when the things ſupplied were 
| neceſſary to ſupport the main intent of the par- 
| 6 ties, and to carry ſuch articles into execution, 
xg according to that intent, ſo far as it might 
ö agree with law, though not ſtrictly according 
; to the words and penning of the articles ; and 
1 4 fortiori would courts of equity do fo in 
g : the caſe of @ will, where the ſame was only 
executory by a conveyance to be made, That 
the act of parliament made no alteration in the 
ill, in the point in queſtion ; it only haſtened 

die 


defined and diſtinguiſhed. 


the time for the truſtees to convey, even in 
the life-time of the Counteſs of Suffolk, and in 
ſome other particulars not relative to the 
queſtion. But in all other reſpects, the act 
confirmed the will, and being ſtrictly relative 
to it, the intent of the will ought to be the 
rule for the conveyance. The decree was ac- 
cordingly affirmed by the Lords. 


In a caſe where one by deed conveyed his 
freehold land to truſtees and their heirs, and 
his leaſehold to truſtees and their executors, 
upon truſt to apply the rents and the benefit 
of the redemption to VV. for life, and after 
her death to the heirs of the body of the ſaid I. 
and of G. and of M. their heirs, executors and 
aſigns, during the continuance of the eſtate in 
the premiſſes ; upon a queſtion whether V. 
took for life, or in tail, Lord Talbot held, that 
ſhe took an eſtate for liſe, and that the heirs 
took by purchaſe. In which caſe, we may 
obſerve, the limitation to the heirs of the 
body of V. was blended with that to the 
heirs of the bodies of ſeveral others, who 
could take no otherwiſe than by purchaſe ; 
and there were words of limitation not only to 
the heirs, but to the gu of all the ſaid heirs 
of the bodies alike, 


I ſhall next notice a caſe, of very frequent 
reference; where A. deviſed lands to five 
Vol. I. N truſtees, 
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truſtees, their heirs and aſſigns in truft, by 
rents and profits, ſale or mori gage, to pay his 
debts Sc. and after payment thereof, he de. 
viſed the ſame eſtates to three of the ſame 


_ truſtees their executors &c. for 500 years, 


upon truſt to pay his legacies, and an annuity 
of 200 l. per ann. to his ſiſter for life; and 
after the determination of the ſaid eſtate for 
years, he deviſed the ſame premiſſes to all 
the ſaid truſtees and their heirs in truſt, as to 
a moiety, to the uſe of T. his nephew for life, 
without impeachment of waſte, and after the 
determination of that eſtate, to the truſtees 
and their heirs during the life of T. to ſup- 


port contingent remainders, and after his de- 


ceaſe to the uſe of the heirs of the body of 
T. lawfully begotten, and for want of ſuch 
iſſue, then to the uſe of his nephew B. for the 
term of his natural life, without impeachment 
of waſte, and after the determination of that 
eſtate, to the ſame truſtees during the life of B. 


to preſerve contingent remainders, and after his 


deceale, then to the uſe of the heirs of the boch 


of B. lawfully begotten, with like remainder 
to other nephews. 


The firſt deviſee T. died without iſſue; 
upon whoſe deceaſe B. the next in remainder, 
filed his bill againſt the truſtees and all proper 
parties ; praying, amongſt other things, to be 
let into poſſeſſion of a moiety of the eſtates; 

afterwards 


defined and diſt inguiſbed. 


afterwards B. dying pending the ſuit, his 
widow and deviſee brought a bill of revivor 
and ſupplemental bill ; charging that B. in his 
life-time, by bargain and ſale inrolled, con- 
veyed this moiety of the eſtates to two per- 
ſons and their heirs, to make them tenants of 
the freehold, and ſuffered a recovery thereof 
(in which he was vouched) to the uſe of him- 
ſelf in fee ; and afterwards deviſed his ſaid 
moiety to his faid widow in fee, and died 
without iſſue, The general queſtion between 
the parties was, whether an eftate-tail or an 
eſtate for life only, paſſed by the will of A. to 
B.? 


It was inſiſted for the plaintiff, that it was 
an eſtate-tail; upon the general rule, that 
where lands are limited to a man for life, 
with a limitation in the ſame deed or gift to 
the heirs of his body, that this makes an 
eſtate-tail, and that a deviſe of lands in the 
ſame way paſſed the ſame eſtate ; that the li- 
mitation was either a legal eftate, or a truſt 
veſted or executed and not executory. On the 
other hand it was contended, that thoſe rules 


were artificial, not founded in juſtice, but for 
ſupport of the feudal tenures, and therefore 
the judges ought to ſhew themſelves afuti in 
ſupporting exceptions to ſuch rules. The 
Maſter of the Rolls, however, held it to be a 
truft, and not a legal eftate ; but decreed that B. 

4 N 2 was 
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was entitled to an eftate-tail in the moiety ſo 
deviſed to him; as it was the caſe of an im. 


mediate deviſe, and not a deviſe of lands 
be ſettled. 


Upon an appeal to Lord Hardwicke from 
this decree, he agreed that this deviſe was 
only 4 truſt in equity; the deviſe being to 
truſtees and their heirs, which carried the 

x whole fee in point of law, and the deviſe 1 
fell being ſufficient to carry the fee, if the 
word heirs had been omitted; and therefore 
the whole fee being in the truſtees, no legal 
remainder could be limited to B.; and as to 
its being conſidered as an executory deviſe to 
B. (which, it ſeems, had been contended at 
the bar) it was too remote to be good in that 
view ; being after all debts indefinitely paid, 
which, in point of time, might exceed a life 
or lives in being, or any other time allowed 
by law; and beſides, in that caſe the reco- 
very by B. being before the debts were paid, 
and conſequently whilſt the legal fee remained 
in the truſtees, B. could make no good te- 
nant to the præcipe; and that would prevent 
its paſſing by B.'s will: for whatever made 
that recovery void, equally defeated the plain- 
tiff 's title; which made it neceſſary for the 
plaintiffs to admit that all the deviſes ſubſe- 
quent to that to the truſtees were /rufs in 

equity, 
That 


defmed and aiſtinguiſbed. 


That the main queſtion, whether it was an 
equitable e/ate-tail or for life only, depended 
on the conſtruction of the words heirs of the 
body, whether they ſhould be taken as words 
of limitation or of purchaſe. That the in- 
tent was clear that they ſhould be taken as 
words of purchaſe, from the clauſe without 
impeachment of waſte, and the limitation 
to truſtees to ſupport contingent remainders. 
That there were ſeveral caſes even at law, 
where they had been taken as words of pur- 
chaſe, as rcher's caſe ; that the words of li- 
mitation added there, and in all ſuch caſes, 
were only demonſtration of the intent of the 
teſtator in uſing the firſt words. That the 
caſe of Colſon and Colſon, which was objected 
as an authority, that the interpoſition of truſ- 
tees to ſupport contingent remainders 1s not 
ſufficient, to turn theſe ſubſequent limitations 
to the heirs of the body, into words of purchaſe, 
differed from the principal caſe ; here being 
(in the principal caſe) a clauſe without im- 
peachment of waſte ; although that might be 
thought of little weight ; but the great diffe- 
rence was, that THis was a deviſe of a TRUST 
in equity, THAT of a mere LEGAL eſtate, the 
words of which muſt be taken as they ſtood, ac- 
cording to the firift legal determination. That 
here all the limitations were the direction of 
2 /ruyſt, which the court was bound to carry 
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into execution according to the intent of 
the teſtator. 


That as to the difference between truſts ex. 
ecuted and executory, the diſtinction had never 
been eftabliſhed by any dire& reſolution, 
That all cruſts in notion of law were exccu- 
tory, and to be carried into execution by the 
court by ſubpena. That if B. had himſelf 
come to have a conveyance decreed him, the 
queſtion would have been, whether the court 


ſhould have inſerted truſtees to ſupport con- 


tingent remainders, if they had not, they 
would have departed from the words of the 
will ; if they had, the remainder muſt have 
been to firſt c. ſon and ſons in ſtrict ſettle- 
ment, for otherwiſe there would have been no 
remainders to be preſerved ; and therefore, 
if the court muſt at all events depart from 
the words of the will, ſuch departure muſt 
rather be to ſupport than to fruſtrate the 
plain intent of the teſtator ; for theſe reaſons 
Lord Hardwicke reverſed ſo much of the de- 
cree at the Rolls as gave B. an — tall 
under the will. 


It ſcems, this decree of Lord Hardwicke 
was expreſsly grounded on the diſtinction be- 
tween a 7ruft in equity and a mere legal eſtate; 
he holding that in the latter the words muſt 

be 


defined and diſtinguiſhed. 
be taken as they flood, according to their ftri 


legal determination. 


From the example of the courts of equity 
in thoſe caſes of truſt limitations, where they 


have denied the application of the rule in Sei- 


lzy's caſe 3 ſome people, with more plauſibility 
than reaſon, have endeavoured to infer, that 
the courts of law ſhould indulge the fame la- 
titude of conſtruction; aſſuming it as a prin- 
ciple, that there is no ſound diſtinction be- 
tween the deviſe of a legal eſtate and a /ruft. 
But this ſeems to be petitis principii., That 
our books abound with the diſtinction, between 


@ legal deviſe and @ truſt, when executory at 


leaſt, appears as well from the cafes I have 
already mentioned, as from thoſe which I 
ſhall mention by and by. In the mean time, 
as to the ſoundneſs and reaſon of the diſtinc- 
tion, we are to conſider, that zrufts were ori- 
ginally creatures of confidence between party 
and party, and totally diſtin& in almoſt every 
quality, from thoſe legal eſtates which were 
the ſubjects of tenure. They were in their 
nature independent of 7enzre, and therefore 
not the objects of thoſe laws which were 
founded in tenure. They were rights ariſing 
ſolely out of the intent of the party who cre- 
ated them; and therefore ſuch intent was 
the great guide in the execution of them. 
Conſequently, when a court of equity, in 

N 4 ' certain 


183 


(89) 


Sweetapple 
v. Bindon, 
ſupra, p. 80. 


Bale v. Cole- 
man, 2 Vern. 
670. 1P. 
W. 142. 


Contingent Remaiuders 


certain caſes of ruft-eſtates, deviates from 
the rule above laid down; it does not in fo 
doing, depart at all from any rule of law by 
which it was ever bounden : it only exerciſes 
that conſcience and diſcretion to which tru. 
eftates were in their nature originally and ne- 


ceſſarily ſubject. 


And yet even our courts of equity, in order 
to preſerve as near a correſpondence as may 
be, between the rules of conſtruction, with 
regard to truſt-eftates, and thoſe laws by which 
legal eſtates are conſtrued, conſiders itſelf as 
bounden, even in the caſe of truſt-eſtatas, to 
decree according to the rule I have been 
ſpeaking of, wherever it can be done without 
manifeſt violation of the intention of the 
parties. Of this the caſe of Sweetapple v. 
Bindon, above ſtated, is a ſtrong inſtance. 


And where one deviſed lands to truſtees and 
their heirs for payment of debts and legacies, 
and after debts and legacies paid, willed that 
one fourth part ſhould be and remain in truſt 
for E. for life, with power of leaſing ; and 
after her deceaſe in truſt for C. for and during 
the term of bis life, with like power of leaſing, 
and after his deceaſe to the heirs male of the 
body of C., remainder over. Now this was 
the deviſe of a truſt; and Lord Cowper con- 
ceived that it differed from an immediate de- 
vi/e, and that it was rather to be looked upon 

in 


defned and diſtinguiſhed. 


in the nature of an executory deviſe, to take 
effect aſter debts paid, which were conſider- 
able; or in nature of marriage-articles : be- 
| ſides, that the enabling C. to make leaſes, 
ſeemed to imply very ſtrongly, that he was 
to have no power to diſpoſe of the inherit- 
ance. But the cauſe coming on before Lord 
Harcourt upon a re-hearing, he faid the caſe 
of a will differed from the ſeveral caſes of mar- 
riage-articles, in the nature of which the 
iſſue were particularly conſidered, and looked 
upon as purchaſers, That in caſes of a will, 
where the parties claim voluntarily, the teſ- 
tator's intent muſt be preſumed to be conſiſt- 
ent with the rules of law; that at law thoſe 
words would certainly create an eſtate-tail; 
and it could not be inferred (with any cer- 
tainty) from the power of leafing, that no 
eſtate-tail was intended; ſuch power being 
more beneficial than that given to tenant in 
tail by the ſtatute ; and as the debts were ad- 
mitted by the pleadings to be all paid, the 
ſame conſtruction was to be made as if there 
had been originally no truſt ; and ſo decreed 
A.'s ſhare to be conveyed to him and the 
heirs male of his body, remainder over.— 
The above ſtate of the caſe of Bale and Cole- 
man, is from Vernon. Peere Williams ſtates it 
as a deviſe to four perſons for payment of 
debts, afterwards to the uſe of them and their 
heirs ; and that the teſtator by codicil deviſed 

that 
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that his will ſhould ſtand, ſaving that one of 
the ſaid deviſces ſhould have his eſtate for 
life, with power of leafing, remainder to the 
heirs male of his body. But conſidering the 
firſt deviſe for payment of debts, the deviſee's 
beneficial intereſt in either ſtate of the caſe, ap- 
pears to have been in the nature of a ruft. 


So where there was a deviſe of lands to a 
truſtee, in truſt to pay the rents and profits to 
S. for her ſeparate uſe for life, as if ſhe were 
ſole; and after her deceale to pay the ſame to 
E. her ſon for life, and afterwards to pay the 
ſame to the heirs of his body, and for want of 
ſuch iflue, to pay the ſame to all and every 
other ſon or ſons of the body of S. begotten 
Sc. Upon the queſtion whether E. was in- 
titled to the lands in tail or for life only, 
Lord Hardwicke proceeded on this principle, 
viz. that in limitations of a truſt, either of a 
real vr perſonal eftate to be determined in 
that court, the conſtruction ought to be made 
according to the conſtruction of limitations of 
a legal eſtate, unleſs the intent of the teſtator 
or author of the truſt plainly appears to the 
contrary. He laid it down as a rule (he 
ſaid) that he was not, in a court of equity, to 
over-rule the legal conſtruction of the limita- 
tion, unleſs the intent of the teſtator or au- 
thor of the truſt appears by declaration 


plain, that is by plain expreſſien or neceſſary im- 
plication. 


defined and diſtinguiſhed. 


plication. And upon this ground Lord Hard- 


wicke decreed a conveyance in tail to B. of the 
real eſtate ſo deviſed. N. B. In this caſe 
Lord Hardwicke, in conſidering the above 
caſe of Bale and Coleman then cited at the 
bar, obſerved, that a tradition prevailed, that 
Lord Harceurt's decree in that caſe was after- 
wards affirmed by Lord Cowper himſelf ; but 
he ſaid, that was not the fact; though he be- 
lieved it was afterwards cited before Lord 


 Cowper, and that he ſpoke to that effect. And 


Lord Hardwicke ſaid, the caſe of Bale and 
Coleman had never been denied to be law or 
a rule of that court, and that he thought it 
was right to adhere to it, 


So in a caſe before Lord Keeper Henley, 
where teſtator deviſed to truſtees and their 


heirs upon truſt, after his death, by and out 


of the rents and profits to raiſe 500 l. with 
intereſt, and pay the ſame to his five grand- 
children; and ſubject to the raiſing and pay- 
ing the ſaid 500 J. and the intereſt thereof, to 
the uſe of his nephew Thomas Rayney for life ; 
ſubje& nevertheleſs to his nephew's qualifying 
himſelf according to a proviſo therein after Av 
contained, with remainders to the ſaid ru/- 
tees and their heirs to preſerve contingent re- 
mainders, with remainder to the uſe of the 
beirs male of the ſaid Thomas Rayney and their 
beirs, provided that, in caſe his ſaid nephew, 

Thomas 


. 


187 


Vide 2 Ve. 
zey, 657, 8. 


(93) 


Wright v. 
Pearſon, in 
Canc. June 
5.1758. 
Vide ſame 
Caſe, Ambl. 
Rep. 358; 
but Lord 
Keeper's 
argument 
not quite ſo 


2 


Contingent Remainders 


Themas Rayney, ſhould die without having any 
iſſue male of his body living at his death, then he 
charged the*premiſſes with 100 J. a-piece to 
two nieces, if then living, at their reſpective 
ages of 21 years; if either died, her part to 
go to the ſurvivor. And he impowered his 
ſaid truſtees, as ſoon as conveniently could 
or might be after the death of the ſaid 7. 
mas Rayney without iſſue male as aforeſaid, 
by and out of the rents and profits of the pre- 
miſies to raiſe and pay to his ſaid two nieces 
the ſaid 100 J. a- piece; and for default of ſuch 
iſſue male of the ſaid Thomas Rayney, then he 
deviſed the premiſſes (ſubje&t to the pay- 
ment of the ſaid 500 J. and 200 J.) to the uſe 
of all and every his ſaid five grand-children, 
or ſuch as ſhould be living at the time of fail- 
ure of iſſue male of the ſaid Thomas Rayney, 
to-take as tenants in common, and to their 
reſpective heirs and aſſigns, equally to be di- 
vided between them ſhare and ſhare alike, 
provided that the faid Themas Rayney ſhould 
immediately after the teſtator's death be 
placed out an apprentice to a ſurgeon, or 


ſome other good trade for ſeven years, or elſe 


be ſent to ſome college in Cambridge, there 
to continue till he was qualified to be or- 
dained a clergyman ; and in cafe he ſhould 
refuſe or negle& to be put out and continue 
ſuch apprenticeſhip, or qualifying himſelf to 
be ordained a clergyman, then his will was, 
that 


defined and diſtinguiſhed. 


that the eſtate ſo before limited to the ſaid 
Thomas Rayney for his life, ſhould ceaſe and 
determine and be void, as if he had been 
dead, and that the ſaid premiſſes ſo limited 
to the ſaid Thomas for bis life, and his iſſue 
mole as aforeſaid, ſhould from thenceforth 
revert over, and go and remain to the uſe of 
ſuch of his five grand-children as ſhould be 
living, to be equally divided amongſt them, 
and to their reſpective heirs as tenants in 
common, 


The teſtator died in February 1740. 


Thomas Rayney died without iſſue in 1748, 
having ſuffered a recovery of the premiſſes. 


Lord Keeper, after ſtating the caſe, ob- 
ſerved, that the firſt queſtion was, whether 
Thomas Rayney took an eſtate for life or an 
eſtate tail ? which he ſaid introduced another 
- queſtion, Whether the z/ue of Thomas Rayney 
was intended by the teſtator to take an eſtate 
in fee by purchaſe, or an eſtate by limitation 
from the father in tail? And that a third 
queſtion was, Whether that was a 7ruft, or 
an uſe executed ? 


As to the third queſtion, which Lord 
Keeper ſaid he ſhould conſider firſt ; it had 
been ſaid, that was an eſtate executed, and that 
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the truſtees had only a chattel, guonſue, for 
which had been cited Carter and Barnardiſton, 
: 1 W. Fog. Hitchins and Hitchins, 2 Vern. 403, 
| But thoſe caſes, he ſaid, did not apply, for in 
both the eſtate deviſed was only an uncertain 
| intereſt, and therefore a chattel. But where it 
is a certain intereſt, he ſaid, the court could 
not declare it a chattel, or any other eſtate 
than what is deviſed, That if lands are de- 
viſed to A. for life to pay debts, the court 
cannot conſtrue it a chattel ; much leſs if the 
deviſe is to A. in fee; for it would be chang- 
ing the truſtees, contrary to the intent of the 
teſtator, as the perſonal repreſentatives might 
become the truſtees, inſtead of the heirs at 
f Vide Carter, law; and he referred to Befworth and Far- 
. rand, Cart. 96. That reaſoning, he ſaid, was 
3 confirmed by Lord Hardwicke, in Bag ſhaw 
and Spencer; though indeed there was in that 
caſe the additional circumſtance, that the 

truſtees might ſell, 


wm 
% 


He was therefore of opinion, that it was 4 
fee in the truſtees, and net executed by the fla- 
| tute of uſes in any of the ſubſequent limitations. 


\ But he thought THAT was not very mate- 

| rial in the principal caſe, as by that will the 
| truſts were fully limited and declared. For he 
| thought it very dangerous that a different 
conſtruction ſhould be put upon words of li- 
| mitation 


defined and deſtinguiſbed. 
mitation in caſes of truſts and legal eſtates, 
except where the limitations were imperfect, 
and ſomething ſeemed left to be done by the truſ- 
tees in the firſt place, and conſequently, skcox- 
DARILY by that court. He ſaid, that Lord 
Hardwicke relied more on the intent of the 


teſtator, in the caſe of Bag ſhaw and N 
than on that diſtinction. 


This brought him to the two queſtions, 
Whether the heirs male of Thomas Rayney 
took a fee as purchaſers, or in tail, under the 
limitation to the father ? 


The teſtator, he ſaid, was diſinheriting his 
heirs at law, to preſerve his name; and yet 
they ſuppoſed he was giving à fee to the chil- 
dren, under which the daughters of a ſor 

might take, contrary to that intent, The 
teſtator's intent, he ſaid, ſeemed to be, to 
make a ſettlement of his eſtate; and on 
failure of iſſue male of Thomas, he had li- 
mited a remainder over to his five grand- 
children; and therefore his intentien was 
manifeſt to give ſuch iſſue male a particular 
eſtate, and not a fee. 


That, the Lord Keeper ſaid, was cards 
cauſe, It had been objected, that by the pro- 
viſo the limitation was confined to the iſſue 
male of Thomas living at the time of bis death: 


After 
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Afeer the limitation for life, the next was tg 
the heirs male; and then the proviſo was 
added. But the proviſo was collateral to the 
limitations, and broke the thread of them; 
which after the inſertion of that proviſo, was 
again reſumed. And it was argued that 
the words © and for default of ſuch iſſue 
male” related to the iſſue male living at 
the time of Cc. as mentioned in that pro- 
viſo, ſo as to make the limitation over to the 
grand-children an executory deviſe. But he 
could not think that a good rule of conſtrue- 
tion of the will; but that the thread of limi- 
tations ſhould be taken uninterrupted, and 
then it would ſtand thus: To the truſtees 
and their heirs to raiſe &c. then to Themas 
for life, remainder to truſtees to preſerve con- 
tingent remainders, remainder to the heirs 
male of Themas and their heirs, and for de- 
fault of ſuch iſſue, remainder to the five 
grand-children and their heirs as tenants in 
common. And that by ſuch conſtruction 
the words © and for default Sc.“ would refer 
to heirs male before mentioned, and the pro- 
viſo would be detached; which he ſaid feem- 
ed to be the true and rational conſtruction of 
the will; for it was abſurd to conſtrue it to 
be limited to the iſſue male living c. But 
if the proviſo were taken in a parentheſis, it 
gave the whole will a ſenſe agreeable to the 


. teſtator's intent. 


As 


defined and diftinguiſbed. 


As to the firſt queſtion, whether it was an 
eſtate tail, or for life only in Thomas Rayney ? 
Lord Keeper ſaid, the words © heirs male, 
Sc.“ as placed in the will, ſeemed words of 
limitation, and not of purchaſe. That ſup- 
poſe the will had ſtopped at theſe words, it 
was admitted it would have been an eſtate 
tail, according to Shelley's cafe, 1 Co. Rundale 
and Eely, Carter 170. That the caſe of Coul- 
fon and Coulſon confirmed that; only it ſepa- 
rated the eftate tai! from the eſtate for life, 
by the interpoſition of truſtees to preſerve 
contingent remainders; which ſeemed a diſ- 
tinction without a difference. 


Several caſes, he ſaid, were cited in Bag- 


ſhaw and Spencer, of words of limitation ſu- 
peradded ; which turned words of limitation 
into words of purchaſe ; all founded on the 
principle of Archer's caſe (for he did not rely 
on the word © heir” in the ſingular number); 
in all the caſes of which ſort there had been 
ſome words, as © next Sc.“ which had been 
deſcriptive of an individual, and made them 
properly words of purchale, 


That in the caſe of Bagshaw and Spencer, 
by the inſertion of tiuſtees to preſerve con- 
tingent remainders, the court held the words 
te heirs of the body” words of puichaſe, —— 


They were alſo conſt: ued words of limitation 
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in the ſame caſe. That caſe, he ſaid, was the 


cafe of a truſt, as the principal one was; and 
that Lord Hardwicke did, upon that ground, 
and the limitation of the other moiety of the 
eſtate to the Spencers, and other circumſtances 
in the caſe, which ſhewed the intent of the 
teſtator plain and clear, conſtrue it to be only 
an eſtate for life in Bagshaw, contrary to the 
former determinations. He did it on the plain 


intent of the teſtator; and in fo doing aſ- 


Vide Keene 
D. Dickſon 


intra 553. 


ſumed no more power than every court of 
law had. | 


Lord Keeper faid, that he proceeded on 
the ſame principle himſelf; and thought that 
Themas Rayney took an eſtate tail from the 
intent of the teſtator, who plainly intended 
the heirs male Sc. ſhould not take an eſtate 
in fee, which they muſt if they took as pur- 
chafers. He was conſidering, he ſaid, whe- 
ther he could not make this conſtruction: 
c. to Themas for life, then to his heirs-male 
in tail, then to the grand-children. And if 
the limitation had been, for default of ſuch 
Þ:irs of the body, he might have conſidered 
it as beirs of the bedy of the heirs male &c. 
mentioned before ; but the limitation there 
was for default of ſuch fue male &c. 


He thought, he faid, the words © and their 
& Heir, in that will were redundant ard ſur- 


pluſage, 


defined and diſtinguiſhed. 
pluſage, and that Thomas Rayney took an 
eſtate tail ; and conſequently that the reco- 
very ſuffered by him was good; and though 
it was a rule never to reject words in a will, 
if they could ſtand, yet that he mu do it in 
that caſe to ſupport the teſtator's intent. 


That the ground of his determination was, 
the manifeſt intent of the teſtator ; and there- 
fore on the whole he was of opinion, that 
Thomas Rayney took an eſtate tail, and not an 
eſtate for life only, under that will; and that 
the recovery was well ſuffered by him ;- and 
the defendants under it were well intitled to 
the eſtate, 


The contraſt in the complexion of the two 
laſt noticed deciſions, is fo ſtriking, that one is 
almoſt ſurpriſed at Lord Keeper Henley's at- 
tempt to throw a veil over it; and to recon 
cile his own deciſion in the latter caſe, to the 
principle upon which Lord Herdwicke pro- 
ceeded in the former. Notwithſtanding all 
due credit to his addrefs, a curſory compa- 
riſon of the ingredients of the two cafes, I 
think, ſhews the latter to have poſſeſſed no 
leſs, but even ſtronger arguments in favour 
of the heirs taking by purchaſe, than the for- 
mer did. In both cafes there was a deviſe in 
fee to truſtees for payment of charges ; both 
were therefore avowedly equitable eftates in 
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the ceſui que truſt, and not legal eſtates exe, 
cuted in them; of conſequence both were 
equally open to the conſtruction of a court of 
equity, upon the circumſtances of intention, 
An expreſs limitation to ſupport contingent 
remainders occurred alike in both; and of 
courſe all the arguments founded by Lord 
Hardwicke on that circumſtance in the caſe of 
Bagsbaw. and Spencer, were applicable with 
equal force in the caſe of Wright v. Pearſon; 
with the additional weight in the latter caſe, 
of arguments there afforded by the words of 
limitation in fee, anhexed to the words beirs 
male, &c.; and the probable ground for the 
conſtructive reſtriction of thoſe words, to 
heirs male living at the time of the pa- 
rent's deceafe, furniſhed by the expreſs words of 
the interpoſed proviſo. Two circumſtances, 
whoſe implicative force, the Lord Keeper felt 
himſelf called upon for ſome exertion to ob, 
viate, 


To remove the - fair implication on the 
words of the proviſoe, he found it requiſite to 
new model the context of the will; by tranſ- 


planting the clauſe which afforded it, to a dif- 


ferent place from that which the teſtator had 
given it; and by its removal, opening a refe- 
rence of the words in default of ſuch iſſue &c, 
which ſeemed excluded by that clauſe as it 
ſtood in the will, And to ayoid the effect of the 

word 


defined and diſtinguiſhed. 
words and their heirs ſuperadded to the words 


heirs male; he expunged them intirely.— 
Theſe conſtructive modifications were notZof 
the gentleſt touch; and whilſt the one paſſes 
over in ſilence, the auxiliary implication, from 
the ultimate limitation over to the grand- 
children living at the failure of the iſſue male 
ſpoken of in the preceding limitations, the 
other was not perfectly reconcileable, with the 
ſtreſs before laid in the ſame argument on the 
words their beirs, againſt the conſtruction of 
the heirs male &c. taking by purchaſe. — 
The words 7heir heirs, the Lord Keeper ſaid, 
would not permit him to conſtrue the words 
heirs male, &c. words of purchaſe, without 
giving them 7he fee; which would have been 
inconſiſtent with the ſubſequent words, and in 
default of ſuch iſſue male. But could he give 
the words heirs male Sc. the effect of words 
of limitation, in conſiſtence with the ſame 
words, and their heirs? He thought not, and 
diſcarded thoſe words by expreſsly treating 
them as words of ſurpluſage. The ſame ſtroke 
equally removed the ſuppoſed obſtacle to the 
other conſtruction; and, letting in the argu- 
ments from Bagshaw and Spencer for it, left 
the turn of the ſcale between the two, to the 
operation of other motives. Whilſt it was 
equally neceſſary to reject the words and their 
beirs, under either of two conſtructions, they 
were no more an c one than to the 
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ether ; and the removal of them reduced both 
conſtructions to a level, in reſpect to the in- 
fuence of thoſe words. And it is obvious that 
the rejection of the words their heirs, at once 
annihilated the argument raiſed on the chance 
of deſcent to a daughter of a fon, in oppoſi- 
tion to the preſumed intention of the teſtator 
to preſerve his name. For putting the words 
their heirs out of the caſe, the daughter of a 
ſon could not have taken; whatever the ſon 
of a deceaſed daughter, being heir male, might 
have done ; which, however, was not adverted 
to; nor, conſidering the teſtator's preference 
of males, could that, I think, be urged as mi- 
litating with his general intention, 


I have entered into my preſent obſerva- 
tions, on the caſe of Wright v. Pearſen; with 
a view of ſetting that caſe in its true light; in 
reſpect to the real tendency, and extent of its 


authority, among the caſes relative to the ap- 


plication of the rule I am treating of, in de- 
vites of mere truſt eſtates. However ſtudi- 
ouſly Lord Keeper affected, in words, a con- 
currence with Lord Heardwicke's doctrine in 
Bezshaw v. Spencer; he, in fad, ſtruck it to 
the root, by a direct contrary deciſion, in a 
caſe that more obviouſly courted its admiſ- 
fien. At the fame time that we muſt ſee, 
the expreſs difinclination of the court in 
Wright v. Pearſon to ure with the caſe of 

Bogshaw 
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Bay ſhaw v. Spencer, we cannot be inſenſible 
to the declaration of the ſame judicial voice, 
of its being very dangerous, that a diffe- 
rent conſtruction ſhould be put, upon words 
of limitations in rs and legal eſtates; except 
where the limitations were imperfe&t Sc. 
and that upon the clauſe for preſerving con- 
tingent remainders, and other circumſtances 
in Bag ſhaw v. Spencer, Lord Hardwicke con- 
ſtrued it only an eſtate for life, contrary to 
determinations. To what could ſuch 
priaciples lead, but a deciſion contrary to that 
in Bag ſhaw v. Spencer, which was expreſsly 

founded on the diſtinction between truſts and 
legal eftates ? A ſtronger caſe could ſcarcely 
be imagined, ſcarcely wiſhed for by the moſt. 
zealous aſſertors of the rule, than that of 
Wright v. Pearſon. It was the caſe of a truſt, 
involving at once an expreſs limitation to 
preſerve contingent remainders; a refer- 
ence to iſſue male living at the time of the 
deceaſe; a reſtriction of failure of iſſue 
male to the life-time of perſons in eſſe, 
and a limitation in fee annexed to the word 
heirs of the body, Under all this combina- 
tion of oppugning circumſtances, the rule 
prevailed. Is it in the reach of ſophiſtry to 
reconcile ſuch a deciſion with that in Bag- 
ſaw v. Spencer? Well might a great autho- 
rity, I mean the preſent Chancellor, obſerve, 
n —82 4 . that 
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that he did not ſee how the two caſes could 
ſtand together. 


In a ſubſequent caſe, Lord Keeper Henley 
proceeded on the ſame analogy of conſtruc- 
tion, between the limitations of legal eſtates 

and truſts. 


A teſtator, after giving certain lands to 
truſtees and their heirs, in the firſt place, to 
the intent his ſiſters ſhould reſpectively 
have an annuity, or rent charge of 80. for 
their lives, with power of diſtreſs and entry, 
and ſubject thereto in truſt for P. for life, 
remainder to truſtees to preſerve Sc. remain- 
der to the heirs of the body of P. remain- 
der to his own right heirs ; gave the re- 
ſidue of his perſonal” eſtate to truſtees, in 
truſt to buy lands in fee- ſimple; which he di- 
rected ſhould remain, continue, and be to, 
for and upon ſuch and the like eſtate and 
eſtates, uſes, truſts, intents and purpoſes, and 
under and ſubject to the like charges, reſtric- 
tions and limitations, as were by him before 
deviſed, limited and declared, of and concern- 
ing his lands and premiſſes therein before laſt 
deviſed, or as near thereto as might be, and 
the deaths of perſons would admit. Upon a 
queſtion whether P. was intitled to an eſtate 
for life, or in tail, ; ds to be purchaſed. 
—The 
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defined and diſtinguiſhed. 


—The Lord Keeper was of opinion, that in 


the caſe of inperfect truſts only, that court 


could make a different conſtruction from a 


legal limitation. In that caſe, he ſaid, there 
was no reference to the truſtees ; without that 
ingredient, he did not find any caſe where the 
court had given a different meaning from 
what a court of law would, on a legal limita- 
tion. Nothing was left to the truſtees - to be 
done, but to buy the land. The teſtator had 
declared the uſes of the land when purchaſed. 
In Papillon v. Voice there was a direction to 
the truſtees to convey and ſettle, but there was 
no ſuch direction in the principal caſe. 


It is evident that in the laſt caſe the Lord 
Keeper conſidered the lands, when bought, 
as in the very ſame predicament, as if they 
had been lands originally veſted in the truf- 


tees by the will; and thereby limited to the 


truſts referred to, without any preſcribed 
medium of conveyance by them. And 


under that view of the caſe, he held that P. 


was intitled to an eſtate tail in the lands to be 
purchaſed; agreeable to the apparent princi- 
ples of his deciſion in Wright v. Pearſon, 


There is a ſtill later authority, of the firſt 


reſpectability, in ſupport of the analogy be- 
tween the conſtruction. of _ 7ryffs and legal 
eſtates, in reſpe& to the rule under con- 

e ſideration. 
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ſideration. It was a cafe where a teſtator de. 
viſed his eſtate to truſtees, to raiſe money 
(in aid of his perſonal eſtates) for payment of 
debts ; and after payment of debts, and after 
limitations to the uſe of his youngeſt ſon and 
the heirs male of his body, in the ſame man- 
ner as thoſe following to his eldeſt fon . 
to the uſe of bis ſon W. for and during bis na- 
tural life, without impeachment of waſte, and 
from and after bis deceaſe to the uſe and behoof 
of the. beirs male of the body of bis ſaid ſon law- 
fully begotten, ſeverally, reſpectiveiy, and ix xx- 
MAINDER, the one after the other, as they and 
every of them ſhould be in ſeniority of age and 
priority of birth, with remainder over. Powers 
were given to the teſtator's ſons, whilft in poſ- 
ſeſſion, of leaſing, making jointures for wives, 
and raiſing portions for younger children. 


U pon a claim by the perſonal repreſentative 


of V. to the amount of an incumbrance 
which . had paid off in exoneration of the 
eſtate ; one point inſiſted upon, in anſwer to 
it, was, that . was tenant in tail; and there- 
fore his paying off the incumbrance was an 
exoneration of the eſtate. Againſt which it 
was contended ; that this was the caſe of 4 
truſt; that the eſtate was expreſsly to . for 
life, without impeachment of waſte ; and the 
words in remainder, in the limitation to the 
heirs male, was as ſtrong, as if the teſtator 


2 had 


defined and diſtinguiſhed. 
had ſaid &y purchaſe; and that the powers 
' were concurrent evidence of the teſtator's in- 
tention to give V. only an eſtate for life. 
And the caſe of Bag ſbaw v. Spencer was 
ſtrongly urged in ſupport of that conſtruc- 


tion. 


Lord Chancellor Thurlow ſaid, if the queſ- 
tion were new, and he had only to give his 
ideas of equity, in analogy to the rules of 
law, he ſhould have conſidered the caſe the 
ſame as if it had. been at law. He took the 
rule in Shelley's caſe never to have been ſhaken 
at all. But That before him was a queſtion in 
equity ; and the difficulty aroſe from the caſe 
of Bag ſhaw v. Spencer. He could not fay he 
was /aiisfied with the reaſons of that determi- 
nation. He could not diſtinguiſh the caſe of 
Wright v. Pearſen from the principal one. 
He knew Lord Hardwicke did frequently 
ſtate the circumſtance of there being rufees 
to preſerve contingent remainders, as varying 
Bag ſhaw v. Spencer from other caſes before 
him, He wiſhed he had ſtated his reaſons. 
Lord Thurlow could not {ee how it varied 
the caſe, except by ſhewing the intent of the 
teſtator to give an eſtate for life ; other words 
of the ſame import muſt have the ſame con- 
ſtruction. At law he ſhould not think the 
words ſeverally, ſucceſſively, and in remainder, 
would make fuch difference. In conſtruing 
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informal words, the argument zook up the 
word REMAINDER, and gave it a Yechnical 
ſenſe, which it refuſed to the words heirs male. 
That in all caſes where the limitation was of 
an eftate of freehold to a man, and after- 
wards to the heirs of his body (whether ge- 
neral or ſpecial) ſo as to give it to the heirs 
as a denomination or claſs, the heirs ſhould be in 


by deſcent, and not by purchaſe. That in 


Gerth v. Baldwin Lord Hardwicke put it, that 
his opinion in Bag ſhaw v. Spencer turned 
upon there being truſtees to preſerve contin- 
gent remainders. That one could not but be 
rather aſtoniſhed, at hearing grave and learned 
men reaſon, that teſtators were acquainted 


with the rules and effects of contingent re- 
mainders, and yet knew not how to give a 


contingent remainder in common form. 
That in the principal caſe, if it was not a 
legal eſtate, it was becauſe the firſt uſe (for 
the payment of debts) might abſorb the 
whole eſtate. That' in Bag ſhaw v. Spencer 
the Maſter of the Rolls took it clearly to be 
an effate tail, That in Garth v. Baldwin 
Lord Hardwicke's decree in Bag ſhaw v. Spen- 
cer being prefſed upon him, he attempted a 
diſtinction ; and ſaid that the conſtruction 
muſt be according to the conſtructions of le- 
gal eſtates, unleſs there was a plain intent to 
the contrary ; ſuch declaration as Lord Ho- 


bart expreſſed himſelf in the caſe of a will, 
would 
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would over- rule the legal conſtruction. That 
in Garth v. Baldwin, the exception taken was 
ſuch à one as explained the rule; and the 
conſtruction there reſtored the law, that 
truſts were to be conſtrued in the ſame man- 
ner as legal eſtates. And upon the whole, 
Lord Thurlow thought the ſame rule mult 
apply in the principal caſe, as at law. 


It is true, indeed, that the Chancellor's de- 
ciſion did not depend merely on the point of 
the deviſee's taking an tate tail; as his Lord-, 
ſnip thought, that if only tenant for life, he 
meant to exonerate the eſtate. But the com- 
plexion of the Chancellor's arguments, and 
the inferences from them, upon the point, 
for which the caſe is here adduced, leave 
little room to doubt that his deciſion would 
have been the ſame if it had turned on that 
only. 


It ſeems difficult, after the laſt cited caſes, 
to ſpeak of the authority of Bag ſhaw v. 
Spencer, otherwiſe than as an anomalous caſe, 
applicable (if at all) only to its fac ſimile in 
ſpecte et terminis. » 


The view which J have taken of the ſeve- 
ral deciſions in equity above noticed, upon 
queſtions relative to the application of the 


rule in Shelley's caſe, cannot, I conceive, have 
failed 
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failed to affect us with ſome impreſſion, of the 
ftrong line of diſtinction afforded by them, 
between two ſpecies of truſts, reſpectively 
termed executory and executed; as relative to 
the latitude of the conſtruction or execution 
of the truſt, in a manner different from the 
legal import of the words of the will. Moſt 
of the caſes preceding, as well as following 
that of Bag ſhaw v. Spencer, have laid down 
and proceeded on ſuch a diftintion ; and 
fome of them, I think, have furniſhed us 
with a ſufficient explanation of it. In Bag- 
ſhaw v. Spencer, Lord Hardwicke ſet himſelf 
againſt it, in a manner that appears the more 
extraordinary, when we recolle& his own re- 
fort ta it in ſome former caſes. That his 
treatment of the diſtinction, in order to clear 
his way to the decree in Bag ſhaw v. Spencer, 
was ſingular, appears beyond diſpute, when 
contraſted with the ſentiments of the Maſter 
of the Rolls, who actually referred to and re- 
lied on it in his decree in the very ſame caſe. 
And as later cafes have re- aſſumed it, I 
think it worth while to re- trace the linea- 
ments of the diſtinction, as expreſsly avowed, 
or tacitly purſued in the ſeveral caſes wherein 
it was applicable. For if it ſhould be found, 
that the diſtinction is in its nature aſcertain- 
able with ſufficient preciſion; and that it has 
in fact prevailed through a great majority of 
the moſt important and ſolemn deciſions; it 


remains 
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remains to be ſubmitted to the wiſdom of 
our courts, how far a profeſſed adherence to 
the ſame diſtinction may deſerve their atten- 
tion; as tending to the eſtabliſhment of a ſyſ- 
tem or uniformity of doctrine, that may keep 
queſtions of this nature within ſome nary 
limits of conſtruction. 

It may be ſufficient to commence our re- 
view of the nature and application of the diſ- 
tinction I am ſpeaking of, with the cafe of 
Earl of Stamford v. Sir John Hobart; in 
which we find a ſolemn decifion profeſſedly 
grounded on the truſt being executory, as well 
as an explanation of what was meant by that 
deſcription. The Chancellor introduced his 
decree, by declaring that in matters execu- 
tory, as in the caſe of articles, or a vill diref- 
ing a conveyance Sc. the court would order 
the conveyance to be made as would beſt 
anſwer the intent. And the argument in 
ſupport of that decree in the Houſe of Lords, 
refers to the practice of courts of equity upon 
executory articles, in proſpect of future convey - 


ances to be afterwards made; and the pre- 


ſumed ground for extending it to the caſe of 
2 will, where the ſame was only executory by 


a conveyance to be made. Hence we under-. . 
ſtand, that by executory truſts in wills, were 


meant thoſe, where, as in articles, the com- 
pletion of them is referred to a conveyance 
| or 
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or ſettlement, diretted to be made by the tefta- 


tor, in contradiſtinction to thoſe truſts, in 
which no ſuch executory medium is referred to. 


In Leonard v. Earl of Suſſex, the firſt re- 
ſon expreſſed for the decree was, becauſe the 
eſtate was not executed, but executory. And 
the very limits of the diſtinction afforded us 
in the Earl of Stamford v. Sir Jabn Hobart, 
were recognized in Papillon v. Voice, in the 
arguments adduced by the counſel, and aſ- 


ſented to by the court, to ſhew that there was 


no neceſſity that the conveyance directed by 4 
will, ſhould be in the words made uſe of in 
the will; and the decree proceeded on the 
executory nature of the truſt. Lord Talbot 


explicitly alluded to the ſame teatures of the 
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diſtinction, in Lord Glenorchy v. Bofville 
when he ſaid, in caſes of truſts executed, or 
immediate deviſes, the conſtruction ought to 
be the ſame; for there the teſtator did not 


ſuppoſe any other conveyance would be made. 


But in executory truſts he leſt ſomething to be 
done; the truſts to be executed in à more care- 


ful and more accurate manner. 


In Roberts v. Dixwell, Lord Hardwicte 
ſaid, the latter part of che truſt was merely ex- 
ecutory, to be carried into execution after the 
performance of the antecedent truſts ; the 


whole direction therefore fell upon the court, 
and 
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and they were to direct bow the parties were 

to convey. That court, he ſaid, had taken 

much greater liberties in the conſtruction of 

executory truſts, than where the- truſts were 

aFually executed; and referred to the caſes of 

Earl of Stamford v. Sir John Hobart, Papillon 

v. Voice, and Lord Glenorchy v. Beofville ; and 

he directed a conveyance to the ſons ſucceſ- 

ſively in tail, it being not a truſt executed, but 

executory, and to be carried into execution by 

that court. As Lord Hardwicke did not ex- 

preſsly draw the line between truſts executed 

and executory, it may poſſibly be ſuggeſted, 

that he ranked all zrufts under the deſcription 

of executory, and meant by truſts executed 
legal eftates, or uſes executed. Upon which 
we are to remember, that he in fact nega- 
tived any ſuch concluſion, when he ſaid, © to 
be ſure where an eſtate has been granted or 
given by will to A. for life, and to the heirs 
of the body of A. ſuch a deviſe has been, by 
the common law, united ſo in the firſt perſon, 
as to convey him an eſtate tail: that the 
ſame conſtruction too had prevailed in reſpeF to 
truſt eftates ; but in the caſe before him, he 
ſaid, there were all ſorts of truſts &c. but the 
latter part of the truſt was merely executory.” 
Now here, he expreſsly diſtinguiſhed between 
legal eſtates and truſts in general, and between 
ſeveral ſorts of truſts; and therefore in term- 


ing one ſort of truſt, executory, he recog- 


* 
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nized a diſtinction, between that and other 
trufts, that were not fo; and clearly pointed 
out the nature of that diſtinction, by ſaying 
the truft in queſtion was merely executory, and 
to be carried into execution ; and referring to 
the very caſes, in which the line of diſtinction 
between truſts executory and executed, had 
been explicitly and clearly drawn. 


So in another caſe, where money was di- 
refed by will to be laid out in lands, to be 
conveyed to the uſe of one for life, remain- 
der to his firſt and other ſons ſucceſſively in 
tail male; Lord Hardwicke ſupplied a truf 
eſtate for preſerving contingent remainders. 
He ſaid it was the bequeſt of a ſum of money 
to be laid out in land, and therefore merely 
executory; and the queſtion was, whether the 
court ſhould carry it into execution, ſo as to 
make it nugatory and of no effect; or ſo as to 
anſwer the clear intent of the teſtator, * 
was to have a ric ſettlement? 


In the caſe ef Bag ſhaw v. Spencer, the 
Maſter of the Rolls ſaid, that in Lord Glenor- 


chy v. Bofoille, and Roberts v. Dixwell, the 


lands were deviſed to truſtees to convey, which 
made 1t executory, and altogether different 
from the principal caſe, which, he ſaid, was 


the caſe of an immediate deviſe, and not of a 


deviſe of lands to be ſettled, That as to the 
| confideration, 
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conſideration, whether the deviſe was execu- 


tory or not, though all truſts were in ſome ſort. 


executory, yet it was well underſtood what an 
executory truſt was. That as to the debts it 
could not be executory, becauſe the truſtees 
could fell no more than was ſufficient to pay 
the debts ; nor was there any proviſion for 
laying out the ſurplus money. And after the 
debts and legacies paid, the deviſe was imme- 
diate, Here we find the diſtinction between 
truſts immediately declared of the lands, and 


cruſts directed to be raiſed under a future con- 


veyance or ſettlement, held by the Maſter of 
the Rolls, as the well underſiood diſtinion 
between truſts executed and executory. 


Lord Hardwicke, however, in Bag ſhaw v. 
Spencer, denied the diſtinction; by ſaying that 
all truſts were in notion of lato executory, and 
were to be executed. in that court. That teſ- 
tators were generally preſumed to know, that 
ſome further conveyance of the eſtates de- 
viſed to truſtees, muſt be made: for they 
could not preſume that the eſtates ſhould al- 
ways remain 1n their truſtees; but muſt be by 
them conveyed to other RR according to 
the tenor of the will. 


This doctrine from Lord Hardwicke, after 
his uſegpf the diſtinction in the two laſt no- 
ticed caſes, muſt have appeared new. And 

P 2 though 
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though the firſt part of his poſition is true, 
that all truſts are in notion of law executory, 
it did not follow, that courts of equity might 
not diſtinguiſh truſts themſelves into executed 
and executory. The Maſter of the Rolls, as 
we have ſeen, had before obſerved, though all 
truſts were in ſome ſort executory, yet it was 
well underſtood, what an executory truſt was; 
and we have ſeen the ſame diſtinction before 
reſorted to by Lord Hardwjcke himſelf. And 
as to his poſition, that teſtators are generally 
preſumed to know, that ſome further convey. 
ance of the eftates deviſed to truſtees is to be 
made; it amounts to an admiſſion, that teſ- 
tators muſt generally be preſumed to knoy, 
the technical diſtinftion betwixt legal and equi- 
table eſtates; between a deviſe which exe- 
cutes the uſe in the truſtees, and one that ex- 
ecutes it in the ceftuis gue truſt ; between a 
deviſe to the u/e of A. in truft for B., and a 
deviſe to A. in truſt for B. But under fuch 
an admiſſion, every pretence for deviating an 
iota from the legal import of the words uſed 
by the teſtator, in the limitation to the bei- 
of the body Sc. falls to the ground, The 
ſame legal ſtill, that apprized the teſtator of 
the diſtinction between uſes and mere truſt, 
between legal and equitable intereſts ; and 
taught him to look for a conveyance from the 
truſtees, in the one caſe more than in the 
other; could not have left him ignorant of 

tze 
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the legal import of the words of limitation uſed 
by him; and if fo, we muſt ſuppoſe he in- 
tended what, under ſuch ſkill, he technically 
expreſſed. Such, I conceive, would be the 
inference from the preſumption advanced by 
Lord Hardwicke, in ſupport of his rejection of 
that diſtinction; which, though acknowledged 
by him in former caſes, he appears ſo very 
ſolicitous to get rid of in that of Bag ſhaw v. 
Spencer. How much better founded was 
Lord Talbet's reaſon for the diſtinction itſelf, 
hid down in the cafe of Lord Glenorchy v. 
Bofville ; that in caſes of truſts executed, the 
teſtator did not ſuppoſe any other conveyance 
would be made; but in executory truſts he 
left fomewhat to be done; the truſts to be ex- 
ecuted in a more careful and more accurate 
manner. 


It ſeems as natural for a teſtator, however 
deſtitute of legal knowledge, to ſuppoſe, when 
he deviſes or directs lands to be conveyed by 
truſtees to certain uſes; that a conveyance by 
them will be requiſite to effectuate thoſe uſes 
or truſts ; as for him not to entertain the ſuppo- 
fition of any ſuch conveyance, where he de- 
viſes the lands to truſtees, immediately to the 
uſe of or in truſt for certain perſons, without 
any further direction. The latter he may, 
if not inſtructed to the contrary, well ſuppoſe 
do be a formal mode of intitling the deviſees 
TI immediately 
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immediately under the diſpoſition of bis own 
will for their benefit. The other he cannot 
view in the ſame light, but muſt ſuppoſe, be- 
cauſe he expreſsly directs, a further conveyance 
to be made purſuant to the will. In the 
rſt, therefore, he may be conſidered as 
thinking the limitations definitive and final, as 
to the intereſts expreſſed by him ; whilſt in 
the other, he may be underſtood toleave them 
to be perfected, by the conveyance directed by 
him ; and which; it may fairly be ſuppoſed, he 
intended ſhould avoid or correct any rela- 
tive inconſiſtencies, or technical obſtacles, 
ariſing from impropriety of expreſſion, to the 
apparent general ſcope of the ſettlement or 
conveyance ſo directed by bim. In ſhort, 
Lord Hardwicke found the diſtinction eſta- 
bliſhed ; he had actually argued upon and 
availed himſelf of it, upon former occaſions; 
it ſtood in his way in Bag ſhaw v. Spencer; 
and to get rid of it, he attempted to reduce 
all truſts to the deſcription of executory truſts ; 
and equally diſtinguiſhable from legal eſtates, 
in reſpe& to the conſtructive controul of 
courts of equity. And this it appears he at- 
tempted, by advancing a poſition, which, if 
admitted, would operate to exclude all pre- 
tenſions for any departure from the expreſs 
words of the will; becauſe it in effect aſſerts 
the preſumption, of no ſmall degree of legal 
and equitable information, in teſtators in ge- 
neral; 
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neral ; without which they could not be pre- 
ſumed to dream, of further conveyances to 
effectuate their wills, if not mentioned in or 
directed by ſuch wills. The preſumption ſo 
thrown out by Lord Hardwicke, to open the 
way for an equitable conſirufion of a teſta- 
tor's will, deviating from the legal import of 
the words, ſuppoſes that teſtator a lawyer. 


It is no wonder that the reach of a doctrine 
ſo founded, terminated in the caſe which pro- 
duced it. We therefore find, that Lord 
Keeper Henley, in the caſe of Wright v. Pear- 
en, aſſented to, and relied on the old diſtinc- 
tion ; when, upon his obſerving that it was a 
fee in the truſtees, not executed by the ſtatute 
of uſes in any of the ſubſequent limitations; 
he ſaid, he thought that was not very mate- 
rial; as by the will, in that caſe, the truſts 
were fully limited and declared. For he 
thought it very dangerous that a different 
conſtruction ſhould be put upon words of 
limitation in caſes of truſt and legal eſtates, 
except where the limitations were imperfef, 
and ſomething ſeemed left to be done by the 
truſtees in the firſt place, and conſequently, 
ſecondarily by the court. _ And afterwards, in 
the caſe of Auſten v. Taylor, he ſaid the dif- 
tinction ſeemed to be, where the teſtator had 
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opinion, that in the caſe of imperfe# truſts 
only, that court could make a different con- 
ſtruction from a legal limitation; that in the 

principal caſe there was no reference to the 
truſtees &c. Nothing was left to them to be 
done, but to buy the land; the teſtator had 
declared the uſes of the land when purchaled ; 
and he did not believe the teſtator intend- 
ed the truſtees ſhould make a conveyance 
of it. That in © Papillon v. Voice, there 
was a direction to the truſtees to convey and 
fettle ; but there was no direction in the prin- 
cipal caſe. The true guide, he ſaid, was, 
that where the aſſiſtance of the truſtees, 
which was ultimately the aſſiſtance of the 
court, was prayed in aid to complete a limita- 
tion, in that caſe the limitation in the will, not 
being complete, it was a ſufficient declara- 


tion of the teſtator's intention, that the court 


ſhould model the limitations; but where the 
truſts and limitations were expreſsly declared, 


the court had no authority to make them 


different from what they would be at law. 
It is obvious that the Lord Keeper, in this 
caſe, carried the diſtinction, upon the cir- 
cumſtance of a diref#ion by the teftator of a 


future conveyance by the . to its utmoſt 
limits. 


And we may alſo remark, that Lord Chan- 
cellor Thurlow ſeems to have alluded to the 


ſame 
4 
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{me diſtinction, between truſts executed and 
executory, in the caſe of Jones v. Morgan. 
When ſpeaking of the caſe of Lord Glenorchy 
and Boſville, he called it an executory caſe ; 
that in the principal caſe, after payment of 
debts, the teſtator did not mean to leave any 
thing executory. That if it was not a gal 
ate, it was only not fo becauſe the firſt-uſe 
(for payment of debts) might abſorb the 
whole eſtate. That if truſts were to be con- 
ſtrued as legal eſtates, there could not be a 


more proper caſe to apply the rule than that 
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was; as there could be nothing /o near to a 


_ eſtate, as the ee caſe was. 


Thus appears to reſt te diſtinction * 


tween truſts executed and executory; or thoſe 


where the truſts are dire). and wholly de- 
clared by the teſtator, to attach on the lands 


which are only directory, or preſcribe the in- 
tended limitations of fame future conveyance or 
ſettlement, directed by the will to be made for 
the effeFuating them ; a diſtinction which has 


immediately under the will itſelf; and thoſe 


run, with a pretty ſtrong current, through 
the ſeveral caſes affording ſubject matter for 


its application. The caſes of Allgood and 
Withers, and Bag ſhaw and Spencer, ſeem to 
be the only inſtances, in the above catalogue 
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of truſts not executory, in which it may be 


queſtioned, whether the conſtruction agreed 
with 
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with what it would have been upon ſimilar 
limitations at common law. The former of 
thoſe had ſome ingredients of a very peculiar 
caſt, to influence the decifion. The latter was 
of a complexion ſo nearly allied to fome ſub- 
fequent caſes, as to call forth the obſervation 
of Lord Keeper Henley, in Wright v. Pearſon, 
that Lord Hardwicke, upon the circumſtances 
in Bag ſhaw v. Spencer, conſtrued it to be only 
an eſtate for life, contrary to the former deter- 
minations; as well as that of Lord Thwurlow in 
Morgan v. Jones, that he did not fee how the 
caſes of Bag ſhaw v. Spencer and Wright v. 
Pearſon, could ſtand together. The analogy 
between the conſtruction of legal eſtates and 
truſts executed, it mult be confeſſed, prevailed 
to a very ſtrong degree in Wright v. Pearſon 
and Auſten v. Taylor. It had, as we have 
ſeen, been frequently affirmed before ; and 
Lord Talbot, in the caſe of Lord Glenorchy 
v. Bofville, ſpeaking of Bale v. Coleman, ſays, 
the execution was to be of the ſame eftate as he 


Had in the truſt. An obfervation of no trivial 


import ; and which ſeems equally applicable 
to all caſes of truſts executed; that is, where 
the eſtates are finally limited by the will it- 


| ſelf, without any kind of reference to any fur- 


ther execution of them by a conveyance directed 
by that will. For in ſuch caſes, any occaſional 
conveyance, that may at any time be required 
of the legal eſtate from the truſtees, may well 

be 
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he deemed a matter of form only; and not 
otherwiſe requiſite, than for the mere purpoſe 
of inveſting the /ub/efting truſts, whatever they 
may be, with their cognate and commenſu- 
ſurate legal cloathings; whilſt limitations, 
whoſe effect is referred, by the will itſelf, to 
2 conveyance directed to be made for their 
eſtabliſhment ; may reaſonably be conſidered 
as left to ſome degree of modification, by that 
ſupplemental part of the will, viz. the con- 
veyance to which their completion is referred. 
In the one caſe, the limitations may be deemed 
to receive their intended ſhape from the words 
of the will itſelf ; when in the other caſe, they 
are in a ſtate of embryo, till delivered by the 
diretted conveyance, which is intended to 
model and give them their ultimate form. 


The decided caſes ſeem to go a great length, 


in a diſtinction of this nature. 


But to ſupport the argument, that courts 
of law ſhould give into the ſame latitude and 
freedom of conſtruction, as the court of Chan- 
cery, in reſpect to the limitation I am treat- 
ing of; it has been urged, as a ſtrange kind of 
inconſiſtency, that the ſame limitation ſhould 
bear different conſtructions on the different 
ſides of Weſftminfter-Hall : that a man thould 
be tenant in tail on one fide of the hall, by the 
very ſame limitation, which, if he ſteps acroſs 
to the other ſide, will make him only tenant 
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for life. The objection ſounds ſpeciom 
enough; but if we look to any thing further 
than words, it loſes its force. 


The argument upon the conſtruction ya. 


_ Tying with the court, ſeems not founded; it is 


the different ſubject- matter of the limitation 
which occaſions the alteration in the conſtruc- 
tion of it, and has occaſioned the ſame diffe- 
rence of conſtruction even in the very ſame 
court. The courts of law and the courts of 
equity, have hitherto agreed in their conſtruc- 
tion of the limitation in queſtion, whenever it 


| reſpected a legal eſtate : the courts of equity 


diſtinguiſh between a legal eſtate and a truſt ex- 
ecutory, (at leaſt) and vary the conſtruction ac- 
cordingly. If the courts of law had been con- 
cerned with truſts, may it not be ſuppoſed 
they would have made the ſame diſtinction? 
Where is the inconſiſtency in allowing diffe- 
rent operations to the ſame limitation, when 
applied to objects of ſuch different natures 


and deſcriptions, as legal eſtates and executory 


truſts clearly are? 


It is to be admitted, that the general rules 
of property, reſpecting legal and truſt eſtates 
are the ſame; but the particular modes of 
conſtruing the limitations of them may vary. 
The conformity between the rules of pro- 
perty in legal and truſt eſtates, reſpects the 


allowed 
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allowed meaſure of the limitations, and not the 
mere conſtruction of them, as Lord Hardwicke 
obſerved in the caſe of Bag h and Spencer 
before cited. The limitations of truſt-eſtates, 
of whatever deſcription, cannot be carried to 
a greater length, or go further towards a per- 
petuity, than the limitations of legal eſtates ; 
but it does not follow, that ſome of the firſt 
deſcription may not be expounded more 
freely, with more regard to the evident intent, 
and with leſs adherence to the legal import of 
technical expreſſions, than the latter. Nay, 
a diſtinction of that ſort naturally ariſes, from 
the different qualities of a ruſt and legal 
eſtate, as before explained. 


When a court of hs; in certain inſtances, 
conſtrues the limitation of a legal eftate dif- 
ferently, from what the court of Chancery 


would conſtrue the ſame limitation, if ap- 


plied to ſome truft-eftates; it does exactly 
what the court of Chancery itſelf has uſed to 
do in ſimilar caſes. 


Thus where, in a caſe before cited, A. de- 
viſed a ſum of money to truſtees in truſt, to 
be laid out in lands, and to be ſettled on B. 
for life, without impeachment of waſte, re- 
mainder to truſtees and their heirs during 
the life of B. to ſupport contingent remain- 
ders, remainder to the heirs of the body of 
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B. remainder over, with power to B. to make 
a jointure; and by the ſame will deviſed 
lands to B. for bis life, without impeachment of 
waſte, remainder to truſtees, and their heirs 
dur ing the life of B. to ſupport contingent re- 
mainders, remainder to the heirs of the body of 
B. remainder over. Though it was decreed 
at the Rolls, that an eſtate for /ife only paſſed 
to B. with remainder to the heirs of his body 


_ by purchaſe, as well in the lands deviſed, as in 


thoſe directed to be purchaſed ; yet upon an 


appeal from this decree, Lord Chancellor 


King declared, as to that part of the caſe 
where lands were deviſed to B. for life, 
though ſaid to be without impeachment of waſte, 
with remainder to truſtees to ſupport contingent 
remainders, remainder to the beirs of the body 


of B. this laſt remainder was within the gene- 


ral rule; and muſt operate as words of /imita- 
tion, and conſequently create a veſted eftate- 
tail in B.; and that the breaking into this rule 
would occaſion the utmoſt uncertainty. But 
as to the other point, he declared the court 
had a power over the money directed by the 
will to be inveſted in land; and that the di. 
werfity was where the will paſſed the legal 
eftate, and where it was only executory, and 
the party muſt come to the court 1n order to 


have the benefit of the will; that in the latter 


caſe, the intention ſhould take place, and not 
the rules of law; fo that as to the lands 7o be 
purchaſed, 
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purchaſed, they ſhould be limited to B. for 
life, with power Se. remainder to truſtees 
during his life to preſerve contingent remain- 
ders, remainder to his firſt and every other 
ſon in tail-male ſucceſſively, remainder over. 


Here we obſerve, that in the very ſame 
caſe in the very ſame court, the /ame limita- 
tion received two different conſtructions when 
applied to a legal and to an executory truſt- 
eſtate, Nor is there any thing extraordinary 
in giving different conſtructions to the ſame 
words in the ſame will, in regard of their ap- 
plication to objects of a different nature; as 


may be ſeen in 1 P. W. 667. in the caſe of 


Forth and Chapman. 2 P. W. 149. in the caſe 
of Harris and Biſbop of Lincoln, 3 Atk. 288. 
in the caſe of Sheffield v. Lord Orrery, and in 
Earl of Stafford v. Buckley, 2 Vez. 180. 


It is obſerved, indeed, in a note at the end 
of P. Williams's report of the caſe of Papillon 
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and Voice, that though the above was Lord vide 2 P. W. 


Chancellor King's. opinion, yet the queſtion as 478 
to the land deviſed was given up; the plaintiff 


having brought a ſupplemental bill, whereby 
it appeared that by his father's marriage- 
articles he was intitled to an eſtate-tail. And 
Lord Hardwicke in the caſe of Bag ſhaw and 
Spencer ſays, that the opinion given by Lord 
Chancellor King, in the caſe of Papillon and 
Viice, was a ſort of extrajudicial opinion; 
that, 


224 


Vide infra, 
P. 104. 


Vide 2 Atk. 
581. 1 Vez. 


143- 


(98) 


Contingent Remainders 
that, taking time to form his decree, he 
(Lord C. Xing) faid, he had looked into the 
caſe of Lifle and Grey, and ſeemed to be leſ 
clear as to the legal eſtate than before; but as 
the ſupplemental bill had brought a new right, 
he took care to expreſs that the direction to 
reverſe that part of the decree &:c. was ex- 


preſsly founded upon that ſupplemental bill; 
which looked as if he wanted to avoid the 


point. 


Now I muſt confeſs, that after the ſupple- 
mental bill had diſcloſed a new right para- 
mount to, and which left no room for any 
right under the will, I don't fee how the di- 
rection for reverſing the decree at the Rolls, 
could be expreſſed otherwiſe, than as founded 
on ſuch ſupplemental bill; i. e. on the new 
right thereby diſcloſed ; the other being en- 
tirely ſuperſeded and removed by it; nor, 
therefore, am I able to diſcover how the ex- 
preſſing the decree in that manner (there 
being no foundation for exprefling it in a 
other ) looked like an inclination to avoid the 
other point; or indeed how it was in his power 
not to avoid that other point ; ſeeing it was 
annihilated by the new diſcloſed right under 
the ſettlement. By the report in P. Williams, 
Lord Chancellor King ſeemed to be clear in 
his opinion as to that firſt point, whilf it ex- 
Ned, and before the ſupplemental bill was 

| brought, 
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brought, expreſſed his intention to reverſe 
the decree z as indeed was obſerved by the 


Maſter of the Rolls in delivering his opinion 
in the caſe of Bag ſhaw and Spencer ; who alſo 
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obſerved, that there was another report of 576. 


the caſe, where it was ſaid at the end of it, 


that in the caſe of Williams and Brown, Lord 


King had declared he would reverſe the de- 
cree, And it ſeems Lord Hardwicke himſelf 
in the caſe of Bag ſhaw and Spencer, ſaid, that 
ſince the caſe of Coulſon and Coulſon, he would 
urge the caſe of Papillon and Voice no further 
than as an authority, that a fru eſtate by will 
ſo penned, ought to receive ſuch conſtruction 
as he was then ſpeaking of, and the court to 
direct a conveyance accordingly ; in which 
the court was clearly warranted by former 
caſes, as in Leonard v. Earl of Suſſex ; upon 
which caſe he only obſerved, that if the de- 
viſe had been of a legal eſtate, with ſuch 
clauſe not to alien, the ſons muſt have been 
tenants in tail, and there would be no opera- 
tion from that clauſe, and yet upon a ruſt in 
equity, it would turn them into tenants for 
life. The ſame diſtinction appears to have 
been taken in the ſame court, in other caſes 
which I ſhall cite hereafter. 


In truth, therefore, it appears that the ar- 
gument drawn from the inconſiſtency of ad- 
mitting different determinations, upon the 

Vol. I. Q_ _ ſame 
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ſame limitation in different courts, rather 
makes againſt that latitude of conſtruction in 
the courts of law, which it' is intended to 
ſupport. For if the courts of law ſhould con- 
ſtrue the limitation of a legal eſtate, in the 
ſame manner as a court of equity does the 
limitations in articles or in executory truſts, 
the conſtruction of courts of law, and courts ' 
of equity, would often differ in reſpect to the 
ſame limitations of a legal eſtate ; becauſe 
courts of equity often conſtrue the limitations 
of legal eſtates, differently, from the ſame li- 
mitations in articles and executory truſts, 
Then indeed would the inconſiſtency talked 
of, really exiſt, as the ſame limitations of the 


very ſame kind of eſtate, would bear different 
conſtructions in different courts. 


But what reaſon can there be, for contend- 
ing, that becauſe the court of Chancery is not 
bounden by a rule of conſtruction, which in 
its origin and principle had no relation to the 
objects of that court's juriſdiction ; therefore 
a court of law ſhall ceaſe to pay the accul- 
tomed attention to it, in their deciſions on 
caſes of a very different kind, and which 
were the original, and have ever ſince conti- 
nued, the immediate objects of that rule. 
The authority which could convert a court 
law into a ceurt of equily in one inflance, and 
aboliſh all diftintiona between /egal eſtates 

and 
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and truſts ; might proceed to tell us, there is 
no ſound diſtinction at all between the ſup- 
poſed objects, or principles or rules of the 
juriſdiction of the one court, and thoſe of the 
other: and that a court of law and court of 
equity in this kingdom differ but in name. 


Some inſtances there are, even in caſes at 
common law, wherein the ſubſequent hmita- 
tion to the heirs of the body have been ſo qua- 
lifed and corrected by other additional words, 
as to amount to words of purchaſe, and not of 
limitation ; but 1 am not apprized of any 
caſe anterior to that of Perrin and Blake in 
the K. B. 176g; where a perfect limitation 
to the heirs, or heirs of the body (in the plural 
number), unqualified by any concomitant 
limitation to ſons, daughters, or children, (by 
reference to which the general force of the 
word heirs &c. might be reſtrained) pre- 
ceded by a limitation of the legal eſtate for 
life to the anceſtor, in the ſame deed or will, 
has been held not to attach in that anceſ- 
tor, but go to the heir by purchaſe. Many 
caſes it is true have been cited to prove ſuch 
a determination, to have been no uncommon 
thing; but, with ſubmiſſion, I apprehend it 
no difficult matter to ſhew, that no one of 
the caſes ſo cited comes up to the poſition it 
is intended to ſupport. 
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Upon examining the authorities adduced in 
fupport of the judgment in the caſe of Perrin 
and Bleke; it appears, that ſome of them are 
caſes of iruſt-eſtates, therefore ſerve only to 
prove what is not denied; in others, the 
word heirs is not made uſe of, but the limi- 
tation is by words which have not the ſame 
eſtabliſhed legal import and extent, ſuch as 
the word iſſue or ſors, or other words of ſuch 
leſs technical force ; in others again, there is 
no limitation of the legal freebo!d to the an- 
ceſtor, or the heir is expreſsly confined to a 
life-eſtate; and I believe there is not one of 
them in which the anceſtor takes an eſtate 
for life, and the inheritance 1s not denied to 
the heir, and the words heirs, or heirs of the 
bedy (in the plural number) are uſed, wherein 
thoſe words are not reſtrained or qualified, 
either by reference to other limitations, or elle 
by additional words, conjoined with them, 


Thus in the caſe of Cheek v. Day, or Clarke 

v. Day, A. deviſed lands to her daughter fer 
life, and if ſhe thouid marry after the death 
of the teſtatrix, and have any heirs lawfully 
begotten, then ſhe willed that her daughter's 
heir ſhould have the lands after her daugh- 
ter's death, and the heirs of ſuch beir. It ap- 
pears by the various reports of this cafe, that 
the judges were much divided in regard to 
it. But Moor ſays it was adjudged. an eſtate 
for life only in the daughter, though no 
judgment 
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judgment is entered upon the roll (as Fitæ- 
Gibbons reports). Now here we obferve the 
limitation was to the heir (lawfully begot- 


limitation were grafted thereon ; and indeed 
according to the above ſtate of the cafe, which 
is that delivered by Fitz-Gibbens as taken 
from the roll, the limitation grafted on the 
word heir, was in fee, which carries the caſe 
ſtill further from the point; for the limita- 
tion being to the heir lawfully begutten could 
not give the fee-/imple to the anceſtor, an 
eftate-tail in the anceſtor could not have an- 
ſwered the ſuperadded words of limitation i 


Sc. in the ſingular number with words of in- 
heritance in fee grafted thereon, reduced the 
import of the word heir, to a deſignation of 


heir, and made the perſon anſwering that de- 
ſcription the root of a new inheritance, the flock 
of a new deſcent ; as obſerved by Judge Black- 
fone in his argument above referred to. 


So in Arcber's caſe, the limitation was to 
A. for life, and after to the next heir-male of 
A. and to the heirs-male of the body of ſuch 
next heir male: and therefore upon the ſame 
principle the deviſe to the heir was a remain- 
der to him by purchaſe ; becauſe the word 
beir was in the ſingular number preceded 
and diſtinguiſhed by the word next, and fol- 
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fee to the heir.— This uſe of the word Heir, 
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lowed by the words of limitation graſted 
on it. The caſe in Roll cited by Lord Hale in 
the caſe of King and Melling, was a limitation 
to one for life et non aliter, and after his death 
to the /ons of his body; Which was very dif. 
ferent from a limitation to the heirs of his 
body; the words et non aliter impoſed a re- 
ſtriction againſt his taking otherwiſe than 


for life; and /ons did not in expreſſion extend to 


grandſons or remoter ifſue, and it applied im- 
mediately to all ſons, without preference of 
the eldeſt, as in a deſcent in tail ; whereas a de- 
viſe to the heirs of the body comprehends the 
remoteſt iſſue, and takes the eldeſt ſon pre- 
vious to and in preference of the younger. 


Again, where A. conveyed by fine to the 
uſe of himſelf for life, remainder to the uſe 
of his fr ft ſon and of the heirs-male of big 
body, with like limitations reſpectively, to his 
ſecond, third, fourth, fifth, and ſixth ſons, re- 
mainder to the right beir of A. to be begotten 
after the ſixth ſon, and of bis beirs-male ; it 
was held the remainder was contingent, be- 
cauſe firſt limited diſtinctly to particular 
ſons ; beſides this remainder expreſsly ex- 
cluded the firſt fix ſons, and therefore it ef- 
ſentially differed from a limitation to the 
beirs of the body, which would have deſcended 


to the eldeſt fon firſt: and it is further ob- 


ſervable in this caſe, that the limitation was 
not to the heirs in the plural, but to the right 
. heir 
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beir in the ſingular number, with words of 
limitation ſuperadded, as in Archer's caſe 
I Co. 66. * N 


So where A. covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, and after his de- 
ceaſe to the uſe of E. his ſon for life, and af- 
ter his deceaſe to the uſe of the firſt fon of 
the body of E. and the heirs-male of the bo- 
dy of ſuch firſt ſon; and for default of ſuch 
iſſue, to the uſe of the ſecond ſon of the body 
of E. and the heirs-male of the body of ſuch 
\ ſecond ſon, and for default of ſuch iſſue, to the 
uſe of the third ſon of the body of E. and the 
heirs- male of ſuch. third ſon, and for default of 
ſuch iſſue, to the uſe of the fourth ſon of the 
body of E. and the heirs-male of the body of 
ſuch fourth ſon, and so ſeverally and reſpectively 
to every of the beirs- male of the body of the Jaid 
E. and the heirs-males of the bodies of ſuch heirs - 
males according to their ages and ſentorities, 
and for default of ſuch ifſue, remainder to 
. &. And 4. alſo covenanted that if it 
ſhould happen that E. ſhould die without iſ- 
fue-male of his body lawfully begotten; that A. 
would then ſtand ſeiſed of the lands to the uſe 
Sc. to raiſe portions for the daughters of the 
laid E. &c.—E. after the death of A. ſuffered 
a common recovery of the lands, and after- 
wards died without iflue ; and after his de- 
ceaſe V. the remainder-man brought his 
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ejectment in B. R. for the lands. The queſ- 
tion was, whether E. took an eſtate- tail, or 
only an eſtate for life under the limitation 
above ſtated. It was contended for the plain- 
tiff V. that the words and the beirs- male of 
the bodies of ſuch heirs male made the heirs- 
male to take by purchaſe, otherwiſe thoſe ſu. 
peradded words were uſeleſs ; that the words 
and /o ſeverally and reſpectively to every of the 
heirs-male Sc. were words of relation, and 
ſignified /o as the heirs- male, viz. ſons took 
betore ; that tranſlating the word /o into 
Latin, it would be eodem modo, as the four 
firſt ſons; and that the proviſo for charging 
the land with portions for daughters of E. 
if he ſhould die without iſſue was unneceſſary, 
if E. was to take an eſtate-tail, by which he 


might do it without ſuch a proviſo. The 


court held the words and /o &c. to be words 
of relation, and gave judgment for the plain- 
tiff. Upon which a writ of error was 
brought in the Exchequer-chamber, where 
it feems the judgment was affirmed, as is 
obſerved by Judge Tracey, 1 P. W. go. who, 
it appears, had ſcarched the record, the re- 
ports differing in that matter. 

It is evident that in both the caſes of Walker 
v. Snot, and Lifle v. Gray, the general im- 
port of the words heir or beirs &c. was quali- 
hed, by reference to the preceding diſtinct and 

particular 
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particular limitations to the firſt and certain 


other ſons in tail, as well as by words of /imi- 
{ation grafted on them. 


In a caſe where A. deviſed land to B. for 
life without impeachment of waſte and in 
caſe he ſhould have any iſſue-male, then to 
ſuch iſue-male and bis beirs for ever; upon a 
queſtion whether this ſubſequent limitation to 
the iſſue-male of B. made B. tenant in tail 
or not, it was held that it did not, but was a 
contingent fee to his iſſue-male. Now this 
was not only a limitation to the u,. male in- 
ſtead of heirs Ec. but that limitation was even 
accompanied by ſuperadded words of limita- 
tion in fee grafted on the words iſſue- male; 
which circumſtances carry this caſe quite out 
of the rule I am treating of. 


So the caſe of Backhouſe v. Wells was a li- 
mitation to one for life exly, and after his de- 
ceaſe to the iſſue- male of his body, and to the 
beirs-male of the bodies of ſuch iſſue. Here be- 
ſides the reſtrictive word enly, the limitation 
was to iſſue- male with words of limitation 
grafted thereon. And it is to be remember- 
ed that the word fue itſelf, even unattended 
with any engrafted words of limitation is 
often a word of purchaſe, where the word 
beirs (or even heir in the fingular number) is 
not. And upon the caſe of Backbouſe and 

Wells, 
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Wells, Lord Chancellor Parker obſerved; 
that if the words bheirs-male had been uſed 
inſtead of i/ue-male, the operation of the law 
would have been too ſtrong for the intention 
of the teſtator. 


And where. a teſtator deviſed lands to his 
fon F. to enjoy the rents and profits thereof 
during the term of bis natural life, with power 
to make a jointure of all or part, and after 
his death and jointure, if any be made, to the 
Beir-male of his body lawfully begotten, during 
the term of his natural life, and for want of 


fuch beir-male, he gave the fame lands to an- 


other ſon, &c. It was adjudged that F. took 
only an eſtate for life; for though it was 
agreed, that the limitation to him, to enjoy 
and take the profits during bis life, and after 
his deceaſe to the heir-male of his body, even 
in the ſingular number, would make an eftate 
tail where nothing appeared which explained 
the intent to the contrary; vet, there the li- 
mitation to the heir-male ſhewed the teſta- 


tor's intent that ſuch heir-male ſhould have it 


fer life only; and the deviſe over for want of 


fuch beir-male, did not import that the ulte- 


rior deviſee ſhould not have it 2 F. died 
eirbout beir-male generally, but, for want of 


fuch beir-male, who was to have it for life. —In 


this caſe, as Judge Blackfene obſerved, in his 


argument before referred to; common ſenſe 
| would 


defined and diſtinguiſhed. 
would tell us, that when the heir-male was 


not to have the inheritance, he e not take 
25 heir by deſcent. | 


Again, where a deviſe was to B. and his 
heirs lawfully to be begotten, that is to ſay, 
to bis firſt, ſecond, third, and every ſon and ſons 
ſucceſſeoely, latofully to be begotten of the Body of 
the ſaid B. and the heirs of the body of ſuch firſt, 
ſecond, third, and every other ſon and ſons ſuc- 
ceſſcvely, lawfully iſſuing as they ſhould be in 
ſeniority of age and priority of birth, the eldeſt 
always, and the heirs of his body, to be pre- 
ferred before the youngeſt and the heirs of 
his body, remainder over &c. It was ad- 
judged that B. took but an eftate for life ; 
for that the ſubſequent clauſe was not con- 
trary to the preceding general limitation to 
B's heirs lawfully to be begotten, but expla- 
natory of what beirs Fc. were meant. 


In the more modern caſe of Doe and Lam- 
ing, which was a deviſe of gavelkind lands, to 
A. and the heirs of her body lawfully begotten 
or to be begotten, as well ſemales as males, and 
to their heirs and affiens for ever, to be di- 
vided equally, ſhare and {hare alike, as tenants 
in common, and not as jointenants; it was 
held that the word heirs of her body did not 
operate as words of limitation, nor confe- 
quently create an eftate-tail in . For here 

theſe 
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theſe words did not ſtand independent and un- 

qualified, but were corrected and explained, 
very expreſsly, by the words which followed 
and were coupled with them; the words as 
well females as males, annexed to the words 
heirs of the body, were incompatible with and 
expreſsly broke the deſcent, becauſe gavel. 
kind lands cannot deſcend in that manner; 
and the deviſe expreſsly created a tenancy in 


common, which was impoſſible by deſcent, as 


fee Io 


that muſt have been in coparcenary; and be- 


Flaw V. fides there were words of limitation in fee 


Vide infra, 
112. 

Allgood v. 

Withers, 


grafted on the words heirs of the body, which 
could not have been ſatisfied by an eſtate- 
tail in the anceſtor, 


No one of the above caſes therefore ap- 
pears to be analogous to the caſe of Perrin 
v. Blake; in which the limitation to the heirs 
of the body after the life eſtate to the anceſ- 
tor, was general, unreſtrained to any intereſt 
leſs than the inheritance ; unfounded as the 
root of any new inheritance by the annexa- 
tion of words of new limitation upon it ; and 
entirely uncorrected and unexplained by any 
kind of preceding or ſubſequent limitations, 
to ſons, children or objects of a particular 
deſignation. 


As to the caſes of Leonard v. Earl of Suſ- 
ſex, Allgood v. Withers, Bag ſhaw and Spen- 
| cer 

2 


defined and diſtinguiſhed. 


ter and others above noticed, they were all 
caſes of truſts; and therefore, like all other caſes 
of that deſcription, are no ruling authorities 
for the conſtruction in caſes of legal eſtates ; 
as I conceive is ſufficiently proved by the ſe- 
veral caſes 1 have already cited, to ſhew the 
diſtinction taken by the court of Chancery 
itſelf in ſeveral inſtances, between legal and 
truſt-eſtates, in regard to the force of that 
rule which I am now treating of. 


There are alſo two other claſſes of caſes, 
which have been reſorted to as authorities 
againſt the force of the rule now in queſtion; 
the one conſiſting of the caſes of Burchett and 
Durdant, and Newcomen and Barkbam, and 
Beaumont and Long, (all noticed in a ſubſe- 
quent part of this eſſay) and other caſes 
where the anceſtor, either took only a truft- 
eſtate, or elſe no preceding freehold eſtate 
at all; the other conſiſting of the caſes of 
Peacock v. Spooner and Hodgſon v. Buſſey, 
(which are likewiſe conſidered in their pro- 
per place in this tract) together with others 
of the ſame kind, which relate to the truſts 
of a term, and have nothing to do with the 
caſe of an inheritance. Of all theſe I ſhall 
take no further notice in this place : for the 
queſtion is not, whether the words heirs of 
the body may not, under certain circum- 


ſtances, be taken as words of purchaſe ; 


but, 
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but, Whether thoſe words, ſtanding clear of 
any further words of limitation, perfes, 
independent and unexplained, and preceded by 
a limitation of the legal freehold to the an- 
ceſtor in the ſame will, have ever been con- 
ſtrued words of purchaſe ? After the obſer- 
vations I have been making, upon the 
ſeveral caſes above cited, I conceive no one 
of thoſe caſes, can fairly be urged, in ſup- 
port of an affirmative anſwer to this quel- 
tion ; and as to all thoſe caſes wherein the 


Legal freehold is not limited to the anceſtor, 


they are entirely foreign to the point. 


Was it not reaſonable to conclude, that the 
ſeveral caſes in which this point had ſo often 
been agitated, and fo repeatedly determined, 
had ſettled the law in regard to it, ſo, as to 
enable gentlemen of the profeſſion to form 
ſome probable conjeFure at leaſt, if not ofi- 
nion, reſpecting the merits of any queſtion 
of this nature, upon which -they might be 
applied to for their advice? And how much 
is it to be regretted, that a caſe ſhould ever 
arife of ſo unfortunate a complexion, as to 
fruſtrate ſo deſireable a concluſion ? The caſe 
I am alluding to, is that of Perrin and Blate, 
before the court of K. B. in the year 1769; 
a caſe of much diſcuſion, and wherein that. 


court delivered a judgment, to common ap- 
prehenſions, 


defined and diſtinguiſhed. 


prehenſions, I believe, not perfectly reconcile- 
able with the ſtream of former authorities 
and deciſions upon the fame point. 
* 

The caſe was this; one V. Williams ſeiſed 
in fee of a plantation in Jamaica, deviſed in 
the following words : © Should my wife be 
enſeint with child, at any time hereafter, 
and it be a female, I give and bequeath 
unto her the ſum of :0-0 7. Sc. and if it be 
a male, I give and bequeath my eſtate real 
and perſonal equally to be divided between 


the ſaid infant and my ſon John Williams, 


when the ſaid infant ſhall attain the age of 
twenty-one, J/tem, It is my intent and 
meaning that none of my children ſhould ſell or 
diſpeſe of my eftate for longer time than bis life, 
and to that intent I give, deviſe, and be- 
queath all the reſt and reſidue of my eſtate 
to my fon John Williams and the ſaid infant 
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490. 


for and during the term of their natural lives, 


the remainder to my brother-in-law J. S. 
and his heirs, for and during the lives of my 
lon John Williams and the ſaid infant, the re- 
mainder to the heirs of the body of my 
ſaid fons John Williams and the ſaid infant 
lawfully begotten or to be begotten, the 
remainder to my daughters, Sc.“ No 
other ſon was born, and the queſtion was, 
what eſtate John Williams took under this 
will ? 
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Had this been the caſe of an executory tri, 
the court of Chancery might poſſibly have 
conſtrued it an eſtate for life in 7. V. upon 
the clauſe expreſſing the teſtator's will, that 
his fons ſhould not convey a greater intereſt 
than for their lives. But as it was the limi- 
tation of a legal and not a 7ru/t-cſtate, the 
court of Chancery itſelf (in conformity to its 
own eſtabliſhed diſtinctions above explained) 
we may ſuppoſe, would have decreed it an 
eſtate- tail in F. . Could this be queſtioned 
after the caſes I have before cited, the 
ſeveral caſes, which I am now about to 
conſider, I ſhould think, would remove the 
doubt. | 


Indeed there is one very particular caſe, 
which goes directly to this point; I mean that 
of Leonard v. The Earl of Suſſex, above cited; 
where the qualifying clauſe reſpecting the 
ſettlement directed to be made by the truſtees, 
in their tabing ſpecial care in ſuch ſettlement, 
that it never be in the peer of the teſtatrix's 

ſons F. or H. to deck the intail of either of the 
ſaid moieties given them during their or either of 
their life or lives, amounted to exactly the ſame 
thing as reſtraining them from conveying 4 
greater intereſt than for their lives: for wich- 
out docking the intail it was impoſſible they 
ſhould convey any greater lawful intereſt; 

yet 


fined and difinguibed 
yet the court of Chancery there held, that if 
it had been a legal inſtead of a truft limita- 
tion, the ſons would have been tenants in tail, 
notwithſtanding that reſtriftive clauſe. And 
Lord Talbot afterwards in the caſe of Lord 
Glenorchy, v. Beſwell ſaid, that in the caſe 
of Leonard v. The Earl of Suſſex, had it been 
by act executed, it would have been an eſtate- 
tail, and the reſtraint had been void; bur 
being an executory truſt the court decreed ac- 
cording to the intent, as it was found ex- 
preſſed in the will. And fo likewiſe Lord 
Hardwicke, in the later caſe of Bag ſbato v. 
Spencer (before cited) ſaid, that if the caſe 
of Leonard v. Earl of Suſſex had been a legal 
eſtate, the ſons would have been tenants in 
tail; but in equity upon a truſt-eſtate, the 
clauſe for interpoſing truſtees &c. governed 
the whole caſe. 


The court of King's-Bench 1 in 
the caſe of Perrin v. Blate, treated thoſe 


diſtinctions as too refined, and adjudged that 


J. Williams took only an eſtate for life under 
the deviſe in queſtion. 


It is true, indeed, that Judge Yates (a 
very reſpectable authority) who then filled a 
ſeat on that bench, oppoſed the deciſion with 
great depth of learning ang WIE of argu- 
ment. 22 

Vor. I. R And 


2 Atk. 581. 
1 Vezey 149. 
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And however he ſtood alone as to that 
opinion, in the court of King's-bench, it af. 
terwards appeared he was not fingular in it; 
for the majority of the judges in the Exche- 
quer chamber were influenced by the ſame 
ſtrict attachment to old eſtabliſhed rules of 
law; and accordingly reverſed the judgment 
of the court of King's-Bench, and thereby 
reſtored the venerable uniform train of pre- 
ceding judgments and opinions upon the ſame 
point, to its former authority. As we 
may therefore conſider thoſe authorities ſtill 
intitled to our attention, I ſhall endeavour 
to preſent the reader with a conciſe view 
of them. Firſt obſerving that in the caſe 
of Perrin v. Blake, after an appeal to the 
Houſe of Lords from the judgment of re- 
verſal in the Exchequer chamber, which de- 

a conſiderable time ; the parties at 
length compromiſed the diſpute, and the 
plaintiff obtained leave to withdraw his writ of 
error. | 


In a caſe above cited of a deviſe to B. for 
life, remainder to his heir of his body be- 
gotten for ever ; it was held that the heir 
rook by deſcent, and not by purchaſe. 


And where a teſtator deviſed to his ſon J. 
certain lands to hold the ſame to him for 
r. for 2 under the uſe, conditions, and 

limitations 


defined and diſtinguiſhed. 

limitations thereafter limited; and after his 
deceaſe, then to the uſe and behoof of the 
heirs male of his body, and for default of 
ſuch ifſue, to his ſon . and the heirs male 
of his body, remainders over. Bridgman 
C. J. in delivering the opinion of the Court, 
on ſeveral queſtions that aroſe on the caſe; 
ſaid, it was agreed, that when the teſtator de- 
viſed the lands in queſtion to J. for life, under 
the conditions and limitations in the will; 
and after his deceaſe, to the uſe of the heirs 
male of his body; though it was limited to 
him for life, it was nevercheleſs an efate tail 
to him as well in a will, as in any ether con- 
veyance. That the eſtates could not ſtand toge- 
ther. But the eſtate for life was ſwallowed 
up in the tail; and the ſame rule held in a 
deviſe as well as in a deed. 


Here we may alſo notice a caſe, where lands 
were deviſed to a truſtee and his heirs, 
during the life only of A., upon truſt to per- 
mit and ſuffer A. during bis life to receive the 
rents and profits, without impeachment of 
waſte, and after the deceaſe of A. then to 
the heirs-male of the body of A. now living, 
and to ſuch other heirs male, and female, 
as he ſhould afterward have of his body. It 


is aid, the firſt queſtion was, whether the 


eſtate for life did not execute in A. by the 
R 2 ſtatute 


2 Ventr. 311. 
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ſtatute of uſes, for if ſo (ſays the reporter) 
he would be ſeiſed of an eſtate-tail. But the 
court reſolved ihe firſt limitation was a tra, 
and not an eſtate executed. Now this was a 
point the court had no occaſion to have en- 
tered into, or have given any reſolution 
upon, unleſs the ſubſequent limitation might 
have veſted in the anceſtor, in the caſe of a 
uſe executed. | 


In another caſe where one deviſed lands 
to truſtees and their heirs, and declared 
that the ſaid truſtees and their heirs ſhould 
ſtand ſeiſed of the lands to che uſes, intents 


and purpoſes therein after mentioned, that is 


to ſay, to the intent and purpoſe to permit 


and ſuffer A. to receive and take the rents 


and profits for and during the term of bis life, 
and after his deceaſe ſhould ſtand ſeiſed of 
the lands to the uſe of the beirs of the body of 
A. remainder over; with a proviſo, that the 
ſaid truſtees and the ſaid A. might make à join- 
ture for his wife; the queſtion was, whether 
A. had an eſtate- tail executed or not? And 
it was adjudged he had. For Holt C. J. 
ſaid, that this would have been a plain truſt 
at common law, and what at common law 
was a truſt of a freehold or an inheritance, 
is executed by the ſtatute, which mentions 
the word truſt as well as zr. And it was 
held that a power to make a jointure does 

not 
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not neceſſarily exclude an eſtate tail; becauſe 
as tenant in tail cannot make a jointure 
without diſcontinuing or barring the intail, 
ſuch power has its uſe. And Holt, in this 
caſe, denied the (above-noticed) caſe of Bur- 
chett and Durdant to be law. 


Now, though the power of making a 
jvinture be itſelf, - not allowed a ſufficient 
ground upon which to deny that conſtruc- 
tion, which gives an eſtate tail; yet the 
circumſtances attending that power in the 
above caſe, ſeemed to be very ſtrong againſt 
an eſtate-rail ; that power being made to de- 
pend upon the conſent and concurrence of 
the truſtees ; and they being required to join 
in the executing it, and of courſe in the con- 
veyance for that purpoſe ; which ſeems to 
have been an evidence of the teſtator's in- 
tention, that the eſtate ſhould remain in 
them; and conſequently that he did not in- 
tend A. ſhould take any legal eftate at 
all, much leſs an eſtate-tail. But however, 
the ſtrength of the general rule prevailed 
againſt theſe arguments of intention. 


So where one bequeathed the ſurplus of (117) 
his perſonal eſtate to be laid out in lands, to 3 
be ſettled on B. his nephew for life, and Sewell. 

ö alter his deceaſe to the heirs-male of the body of a 2 
6 bis ſaid nephew lawfully to be begotten, and 394. 
ä R 3 the 
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the beirs-male of the body of every_ſuch beir. 

male ſeverally and ſucceſſtvely as they ſhould be 

in priority of birth, every elder and the heirs. 

male of bis body to be preferred to every younger; 

and for want of ſuch iſſue to his brother C. 

for his life, and after his deceaſe to the heirs. 

male of his body begotten, &c. Upon a 

queſtion whether B. was to be conſidered as 

tenant in tail or only tenant for life, it was 

inſiſted, that, if the latter words in this will 

(1138) (and to the beirs-male of the body of every 

fuch beir-male, &c.) ſignified any thing it 

was no more than what was included in the 

firſt, and then expreſſio eorum que tacite inſunt 

xibil operatur. Lord Cowper ſaid, there hay- 

ing been a decree already in the caſe, it muſt 

depend on what it was at law ; and he was in- 

clined to think the judges there, might take 

it as an eftate-tail; he therefore directed a 

caſe to be made for the opinion of the judges 

In 1 Eq. of K. B. upon which three judges againſt one 

Abr. 394. i held that it was an eftate-tail. Though P. 

ſaid they cer- Williams ſays the parties agreed, yet in (2 

— * e Vez. 657.) Lord Hardwicłe ſays, that Lord 

por life, Cowper thought himſelf bound to agree with 
the three judges, and ſo decreed. 


| 2 Ld. Raym. And where a teſtator deviſed lands to N. for 
2 bis life, and after the deceaſe of the ſaid N: 
he deviſed the ſame unto the beirs males of the 


body of the ſaid NM. lawfully to be begotten, 


Goodright 
D. Pullyn. 


— 


d-fned and difinguiſted. 


and bis Beirs for ever; but if the ſaid . 
ſhould happen to die without ſuch beir-male, 
then he deviſed the lands to B. &c. The 
queſtion was, whether N. took an eſtate · tail 
or for life only by the will? It was contended 
on one ſide, that the teſtator intended him 
only an eſtate for life, by his deviſing it to 
to him expreſsly for life; and then here were 
ſuperadded words, bis beirs for ever engraft- 


ed on the words beirs males; that though 


theſe words bheirs-males, were in the plural, 
yet the ſubſequent words bis and for defauli 
of ſuch heir-male qualified them, ſo as to 


make them ſignify the ſame thing as ner 


| beir-male in Archer's caſe. The judges, how- 
ever, were all unanimous in opinion, that N. 
took an eſtate-tail, that the rule was ſettled fo 
firmly that it was not to be diſputed. They 
held that the ſubſequent words his and if he 
dies without ſuch beir-male were not ſufficient 
to reſtrain and alter the operation of the 
words heirs males, and ſo qualify them as to 
make them a deſcription of the perſon; and 
they all agreed that the operation of plain and 
clear words, and a /eitled rule of law, ſhould 
not be defeated or broke into by ancertain or 
doubtful words. 


So in a caſe before the council in 1730, 
(at which Lord Raymond and Lord C. J. Eyre 
were both preſent) upon an appeal from Bar- 
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badoes, wherein the teſtator deviſed to L. for 
life then to the heirs of the body of L. and their 
heirs, and if ſhe died without ſuch heir of her 
— then over. This was holden to be an 
eſtate-tail in L. 


And in a caſe hefore ſtated of a conveyance 
directed by will to one for her life, without 
impeachment of waſte, remainder to the iſſue 
of ber body, remainder over. Lord Talbot 
ſaid, he ſhould upon the firſt queſtion make 
no difficulty of determining it an eſtate-tail, 
had it been an immediate deviſe. Now in 
this caſe the ſubſequent words were i/ue of 
the body, inſtead of beirs of the body, which 


general rule, in a very ſtrong light, when we 
conſider that the word iſſue is not ſo appro- 


priated a word of limitation as the word heirs, 
as I have obſerved in a preceding page. 


In the caſe of Papillon and Voice, which 
I have before cited, Lord Chancellor King 
agreed, that the intent was plain to give an eſ- 
tate for life only, with a contingent remainder 
of the inheritance, upon the clauſe appoint- 
ing truſtees ro preſerve contingent remain- 
ders; yet held, that this remainder was within 
the general rule, and muſt operate as words 
of limitation; and conſequently create 2 


veſted eſtate-tail in B. and that the breaking 
into 


defined and diſtinguiſhed. 
into this rule would create the utmoſt uncer- 


tainty. | 


Again in the caſe of Coulſon and Coulſon in 


Chancery, which was a deviſe to C. for life, 
remainder to A. and B. and their heirs to ſup- 
port contingent remainders during the life of C. 
remainder to the heirs of the body of C. law- 
fully begotten. Upon a queſtion, whether C. 
took an eſtate-tail or for life, a caſe was ſtated 
for the opinicn of the judges of B. R. who 
all certified that an eſtate-tail in remainder 
veſted in him. Here it was the intent of the 
teſtator to give only an eſtate for life, if he 
meant any thing by the interpoſition of truſ- 
tees to ſupport contingent remainders; «for if 
he did not intend ſuch an eftate, as might de- 
termine by forfeiture or otherwiſe in C's life- 
time, there was no room for the eſtate to 
truſtees during the life of C.; and unleſs he 
meant that the heirs ef C. ſhould take by 
purchaſe, and not by deſcent, there were no 
contingent remainders to be ſupported.* 


So in a ſubſequent caſe. of Sayer and Maſ- 


terman in Chancery, in 1757, before the lords 


com- 


n 


* In the lat edition-of this efay, the author took G 
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(122) 


caſion to inſert in a note at this place, a copy of what 


ke had been informed was the opinion of Lord Mansfeld, 
when 


Ambl. 344. 


Vide Deng / . 
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commiſſioners of the Great Seal, #illes, 
Smythe and Wilmot, where there was a deviſe 
in the following words, viz. «© And in caſe 1 
« die, not leaving iſſue born at the time of 
« my death, or en ventre ſa mere, which ſhall 
te afterwards be born alive, I do further give 
<« and deviſe after the death of my faid wife, 
© to my brother E. S. all thoſe my ſeveral 
© eſtates or farms at Sc. during his natural 
life, with power of making any jointure or 
* jointures upon any woman or women 
e he ſhall marry, and after his deceaſe 
& to ſuch child or children as ſhall lawfully 
be begotten by him, the males however to 
te be preferred before the females, and they 
* to ſucceed according to their births; and 
sin truſt to preſerve the contingent remain- 
e ders from being barred during the life of 
* the ſaid E. S. I do give the faid ſeveral 
« eſtates and farms to my dear friend Dr. R. 


—_— 


82 — 


— 


when Solicitor General, upon the caſe of Perrin and 
Blake. But his Lordſhip having thought proper to diſ- 
avow ſuch opinion from the bench, in the late caſe of 
Hodglen & Uxor v. Ambroſe, (noticed in the ſequel of 
this eſſay) that note is now become improper ; and the 
author in juſtification of himſelf muſt beg leave to refer 
his readers to his printed addreſs to Lord Mansfield on 
that occaſion, and the copies of opinions annexed to it; 
to which he might add ſome others which he has been 
ſince favoured with. 


« And 


defined and diſtinguiſbed. 
« And after the deceaſe of my ſaid brother, 
« and on failure of iſſue as aforeſaid, I give 


« the ſaid ſeveral eſtates and farms to my 
loving brother G. S. and the heirs of his 


« body, the males having preference as afore- 


« ſaid, and ſucceeding according to their 

t births, and to preſerve the contingent remain- 

s ders from being barred during the life of the 

« ſaid G. S. I give the ſaid eftates and farms 

« to my ſaid friend Dr. R. and on failure of 
« iſſue of the ſaid G. S. I give the ſaid eſtates 
« and farms to my faid niece M. CE. S. 
died without iſſue. The queſtion was, whe- 
ther G. S. took an eftate-tail or only an eſtate 
for life under the ſaid will? And the court 
held, that the whole inheritance was not veſt- 
ed in the truſtee in this caſe ; that he took 
only a deſcendible freehold during the life of 
G. S. for the word eftates there meant only the 
thing and not the intereſt, it being coupled 
with the word farms. That by inſerting the li- 
mitation to the truſtee next after the limita- 
tion to G. S. the caſe would be like Coulſon 


v. Coulſon, with this difference, that it would 


not be quite ſo ſtrong; becauſe the eſtate 
was not given to G. S. expreſsly for life. 
They referred to Lord King's opinion in Pa- 
pillon and Voice, that the limitation to truſtees 
did not controul the eſtate- tail; and the Court 


declared that G. S. was intitled to an eſtate- 
tail. 


4 In 
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J where one deviſed, after his wife's death and 


Amb. 37 


failing iſſue of her body, a meſſuage Sc. in 


Hunten to J. H. for life, remainder to the iſ- 
ſue male of J. H. and to his and their heirs 
ſhare and ſhare alike ; and for want of ſuch 
iſſue, to the iſſue female of J. H. and her and 
their heirs; and for want of ſuch iſſue to /. 
B. his heirs and aſſigns for ever. He alſo 
gave other houſes at Maidſtone to his wife, re- 
mainder to 7. II. for life, and from and im- 
mediately after the determination of that eſ- 
tate to the iſſue male of the body of J. H. and 
to their beirs, and for want of ſuch iſſue to 
V. K. his heirs and aſſigns for ever; with a 
proviſo that the bequeſt and limitation of all 
the premiſſes limited to J. H. and ſuch iſſue- 
male and female, was upon ſpecial conſidera- 
tion, that if J. H. or bis iſſue or any of them, 
ſhould alienate, mortgage, or incumber, or 
commit any act or deed to alter, change, 
charge, or defeat, the bequeſts (they) ſhould 
pay, &c. and he did thereby charge 
the premiſſes with the payment of | 2000. 
| unto ſuch perſon or perſons, and his or their 
heirs, who would, ſhould, or ought to take 
next, by virtue of any of the bequeſts or li- 
mitations. 


J. H. having no ſon but two daughters 
who were heirs at law of the teſtator ; he 
Joined 


defined and diſtinguiſhed. 


Joined with his ſaid daughters, in ſuffering a 
recovery of the Maidſtone eſtate, Upon 


which, the plaintiff brought his bill for pay- 


ment of the 2000/7. 


In ſupport of the claim, it was argued, 
that J. H. took only an eſtate for life—it was 
expreſsly limited to him for life, and the ſu- 
per- additional words of limitation (to the 
words iſſue-male) ſtrongly indicated his in- 
tention — That the word iſſue was naturally a 
word of purchaſe ; that the intent was to be 
collected from the whole will; that in the 
firſt clauſe relating to the Hunton eſtate; which 
was limited to the iſſue-male and their heirs, 
ſhare and ſpare alike, J. H. could not, by any 
conſtruction be intitled to more than an eſtate 
for life. That the remainders were contin- 
gent to iſſue- male if any, in fee; if not, then 
to J. B. and were therefore deſtroyed by the 
recovery - and it was ſaid, that if J. H. was 
tenant in tail, the condition was good; for, 
though a condition to reſtrain tenant in tail 
from ſuffering a recovery was not good; yet 
a condition not to alien was; that it was not 
barred by the recovery, becauſe it was ſaid, 
to run with the land. 


On the other ſide, it was contended, that 
J. H. took an eſtate - tail; that the intention 


Was 
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was plain, for the teſtator had reſtrained the 
iſue of J. H. as well as J. H. himſelf, from 
aliening; which would have been abſurd, if 
he had intended to give them the fee : That 
the proviſo was againſt law ; it was to reſtrain 
what was incident to an eſtate tail, and there- 
fore void---that if not void, yet it was barred 


by the recovery, being a ſubſequent charge. 


The Lord Keeper after conſideration, 
gave his opinion, that J. H. took an eſtate- 
tail, and that the proviſo was repugnant to 
the eſtate. 


* 


This, we may obſerve, was a pretty ſtrong 
caſe ; the limitation being not to beirs-male, 


| but iſue- male with words of limitation in fee 


fuperadded, aided by the connection, in the 
proviſo, of the deviſe of the eſtate in queſtion 
with that of the other eſtate, which had been 
limited to the iſſue-male bis or their heirs 
ſhare and ſhare alike. But the extent of the 
proviſo to the iſſue was very ſtrong againſt 
their taking in fee. And ſhould it be urged, 
that the implication from that circumſtance, 
might poſſibly have been ſatisfied, by an 
eſtate ail male, in the iſſue male as purcha- 
ſers, inſtead of an eſtate in fee ; the anſwer 
is, that would have been either rejecting the 
words their heirs, or reducing them by 2 

conſtructive 


defied and diſtinguiſhed. 


conſtructive qualification into beirs male ; 
which would at once have removed the only 
chjeftion, afforded by the circumſtances of 


the caſe, againſt the anceſtor's taking an 


:fate-tail, and have left no argument for the 
iſſue male taking by purchaſe at all; inſtead, 
as in Wright and Pearſon, of throwing the 
caſe open to thoſe other arguments, in favour 
of the heirs Sc. taking by purchaſe, which 
had prevailed in Bagſhaw and Spencer. 


This caſe is cited 2 Burr. 1103. as a li- 
mitation to J. H. for life, then to the beir- 
male of J. H. and his beirs, and for want of 
ſuch iſſue then over; as referred to in the 
former edition of this eſſay; but the report 
of it, fince made public, has corrected the 
error of that reference, 


Here I cannot help noticing a caſe, 
though prior in time to ſeveral already no- 
ticed ; which was a deviſe to A. and bis iſſue, 
remainder to B. and his iſſue, remainder to 
the beirs of A.—A. died in the life-time of 
the teſtator ; and it was adjudged by the whole 
court, that the heir of A. took nothing, be- 
cauſe the word heirs was a word of limitation. 
The words of Lord Chief Juſtice Parker, in 
delivering the opinion of the court upon this 
caſe, are remarkable: And thus (ſays he) 
p «c has 
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ce has the law been long clearly ſettled as to 
E this point, ever ſince Brett and Ridyer's 
tc caſe; but on this occaſion J have bcen the 
e larger in delivering the judgment of the 
cc court, becauſe of ſome late endeavours to 
* invalidate this rule; which by the way may 
* make it proper to obſerve, that the altering 
&« ſettled rules concerning property, is the 


© moſt dangerous way of removing land 
«© marks.” | 


It is natural to ſuppoſe, that the reader's 


curioſity muſt have been awakened to learn, 


upon what principles, it was poſtible to get 
rid of ſo ſtrong a ſyſtem of authorities as the 
foregoing. He might be led to the reflection, 
that, however well old cafes did for old times, 
ſtil] thoſe caſes and thoſe times kept equal 


pace, and both grew antiquated together? 


That whilſt in other ſciences every age pro- 
duces its own improvements, it would be 
fingular to treat the ſcience of the law, as the 
only. ſtationary branch of human knowledge, 
He might, perhaps, recolle& the laudable 
ambition inculcated in the lines, 


proaves et que non fecimus ipſi 
Vix ea noſtra voco - — 


Such 
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Such reflections would prepare him. to be 
told, that in the caſe of Perrin and Blake, the 
court of K. B. held, that precedents in gene- 
ral are rather apt to confound ; that every 
caſe has its peculiar circumſtances, and there- 
fore ought to ſtand upon its own bottom ; that 
wherever an old maxim, the policy of which 
had ceaſed, could juſtly be departed from, it 
ought to be done; and that the remnants 
of antient firitineſs, were things to be dif- 
countenanced. 


It is true, that, in the arguments upon 
the caſe of Perrin and Blake, it was inſiſted ; 
that ſeveral of the caſes, which I have before 


obſerved to have been cited in ſupport of 


the determination in that caſe, were in- 
ſtances of the words heirs of the body having 
been taken as words of purchaſe ; and that, 
as to the caſes cited in ſupport of the rule, 
all thoſe wherein there was no limitation to 
truſtees to ſupport contingent remainders, 
were not ſtrictly applicable to the queſtion in 
that caſe; that the intention was plain to 
make the heirs of the body take by purchaſe ; 
the caſes adduced, wherein they had been ad- 
mitted to take as purchaſers, proved there 
was nothing contrary to law in ſuch inten- 
tion, and therefore ſuch intention ought to 
be effectuated. 


Vor, I: 8 | But 
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But upon this ſort of argument, we are to 
obſerve, that in regard to the caſes wherein 
the words heirs of the body were admitted to 
operate as words of purchaſe, there is not one 
of them that falls within the literal extent of 
the rule ; which, I conceive, ſufficiently ap- 
pears from the obſervations I have made in 
my examination of thoſe caſes, Therefore 
though it was not illegal to conſtrue the words 
heirs of the body to be words of purchaſe, in 
caſes that did not fall within the rule of legal 
conſtruction, which ſays they ſhall be words 
of limitation; that proves nothing 1n regard 
to the legality of ſuch conſtruction, in another 
caſe which wants every one of the circum- 
ſtances, that took thoſe caſes our of the ex- 
tent of /bat rule. And as to the caſes, which 
want the limitation to the truſtees to ſupport 
contingent remainders, not being applicable 
to the queſtion in the caſe of Perrin and Blake; 
it muſt be allowed, that many at leaſt of thoſe 
caſes, contain ſtrong arguments of intention 
(as ſtrong, as perhaps, if not ſtronger than, 
that of limiting an eſtate to truſtees to ſup- 
port contingent remainders) that the heirs of 
the body ſhould take by purchaſe; and there- 
fore ſuch caſes directly apply to prove, that 
in thoſe caſes to which the rule of conſtruction 
now under conſideration extends, that rule is 
ſufficiently ſtrong, to controul the intention 
when not more deciſively declared, than by 2 

: limitation 


meme ], _ TSS JJySS © 
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defined and diſtinguiſbed. 

limication to truſtees to ſupport contingent 
remainders. Beſides, without recurring to 
any other caſes, why were not the authorities 
of the caſes of Papillon and Voice, Coulſon and 
Coulſon, Sayer and Maſterman, and Wright v. 
Pearſon, in every one of which there was a 
limitation to truſtees to ſupport contingent 
remainders, ſufficient to rule the caſe of 
Perrin and Blake? Indeed upon examining 
the matter, the limitation in theſe cafes to 
truſtees to ſupport contingent remainders, 
ſeems to ſet the force of the two arguments 
upon the intention, and upon the teſtator's 
being inops concilii, in direct oppoſition to 
each other. For if we ſuppoſe the teſtator 
acquainted with the neceſſity or uſe, of limit- 
ing an eſtate to truſtees to ſupport contingent 
remainders; it ſcarcely ſeems reaſonable, to 
ſuppoſe him unacquainted with the legal na- 
ture and force, of a limitation to the heirs of 
the body after a preceding eſtate for life: and 
then as we cannot ſay he is inops concilii, there 
exiſts no pretence, for conſtruing his words 
otherwiſe than according to their legal import 
and operation. On the other hand, if we ad- 
mit he did not underſtand the uſe or intention, 
of the limication to truſtees to ſupport contin- 
gent remainders, but only uſed it becauſe he 
had ſeen it uſed in ſome other will or ſettle- 
ment; then no particular intention can be in- 
ferred from his inſerting that clauſe. 
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But admitting that thoſe who argue 
againſt the ſtrict obſervance of the rule I have 
been ſpeaking of, ſhould chance to have the 
intention of the teſtator on their ſide; it re. 
mains for them ro conſider, whether a rule of 
law, inviolably obſerved for more than three 
hundred years paſt, can ever be a decent fa. 
crifice, to the preſumptive conſtruction, of an 
indetermined or illiterate teſtator's intention, 


So long as certain technical expreſſions 
ſhall be allowed their fixed legal import and 
operation ; it will be in any man's power to 
ſecure the limitation of his property from 
litigation and arbitrary conſtruction ; by ap- 
plying to thoſe whoſe buſineſs it is to be 
acquainted with the force and import of ſuch 
expreſſions. Where any conſiderable pro- 
perty is concerned, a man's own intereſt in 
ſecuring the effect of his intention will lead 
him to ſuch a ſtep. Where the property is ſo 
inconſiderable, as not to be thought worth 
the trouble or expence of ſuch aſſiſtance, the 
diſpoſition of that property, and of courſe 
the teſtator's intention with reſpect to it, is 
leſs material and momentous. Some caſes, 
it is true, may happen, wherein ſuch applica- 
tion may accidentally be impracticable; but 
is every teſtator to be denied this power 


of effectuating his intention, becauſe acci- 


dent may put it out of the reach of ſome few, 
and 


defined and diſlinguifbed. 

and ſome others may want iaducement to ule 
it? 2 
a e 

If no technical expreſſions are to be ex- 
empt from the operation of an occaſional diſ- 
cretionary conſtruction, where is the teſtator 
who can make his own will? The moſt care- 
ful and guarded endeavours which a man. 
ſhall exert for that end, will only amount to 
leaving ſome precarious inſtructions behind 
him ; the force and effe& of which, muſt de- 
pend on the diſcretion or diſpoſition of thoſe, 


in whom the power of conſtruction ſhall be - 


repoſed for the time being; it is their diſcern- 
ment or conſtructive talents, muſt in fact 
nate the will, of every teſtator whoſe pro- 
perty ſhall be worth the experiment. 


The court of King's Bench, in delivering 
their opinion upon the caſe of Perrin v. 
Blake, ſeemed to lay a conſiderable ſtreſs 
upon arguments of convenience and policy. 
But, I muſt confeſs, that all which I have 
heard urged upon thoſe grounds, ſo far from 
ſupporting the judgment in that caſe, ap- 
pears to me to afford very ſolid reaſons 
againſt it. It was faid that the eſtabliſhed 
diſtinction between legal eſtates and truſt li- 
mitations, might be attended with inconveni- 
encies, from the difficulty which ſometimes 
might occur in determining whether a limi- 
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tation gives a truſt only, or legal eſtate. But 
this is a difficulty of that fort which rarely, 
very rarely, has ever occurred; and upon 


the long eſtabliſhed rules of conſtruction 


very rarely can occur. It is impoſſible, 
indeed, to fay what variety of new que. 
tions, new principles of conſtruction may in- 
troduce ; but certain it is, that whilſt old dif. 
tinctions between the words creating mere 
truſts and legal eftates ſhall prevail; for 
every Angle queſtion that can ariſe, as to the 
effect of a limitation in that reſpect, at leaſt 
an bundred diſputes muſt ariſe about the diſ- 
cretionarv conſtruction of a teſtator's intent. 


In the caſe of Bag ſhaw v. Spencer the Maſter 


of the Rolls clearly agreed with Lord Hard- 
wicke, as to its being a truſt eftate - though 
the firſt denied that latitude of conſtruction to 
a /ruſt not executory, which the other admit- 
ted upon the ſcore of its being a truſt and not 
a legal eſtate. 


It was alſo obſerved in the arguments in 
the caſe of Perrin v. Blake, that in a com- 


mercial country, every clog ſhould be remov- 


ed which tends to obſtruct the circulation of 
property: Bui, how the deciſion in queſtion 
could be ſupported on ſuch a ground, I am at 
a loſs to apprehend, 


The 


defined and diſtinguiſhed. 


The conſtruftion adopted by the court of 
King's Bench, in the caſe of Perrin v. Blake, 
ſo far from unlocking property, really ties it 
up for a longer period, and impoſes a more 
fri clog upon it, than the limitations com- 
monly uſed in marriage-ſettlements ; where 
the lands are ſtrictly ſettled upon the huſband 
for life, remainder to truſtees to ſupport con- 
tingent remainders, remainder to the wife 
for life, remainder to the firſt and other ſons 
ſucceſſively in tail For in ſuch ſettle- 
ment, the firſt ſon that attains the age of 
twenty-one years, may, with the conſent and 
concurrence of his father, by ſuffering a re- 
covery, unfetter the eſtate, and make a new 
ſettlement upon his marriage, or other de- 
fireable occaſion, But it is quite otherwiſe 
in regard to a limitation to the father for life, 
remainder to truſtees to ſupport contingent 
remainders, remainder to the heirs of the 
body of the father, if we conſtrue the ſubſe- 
quent words heirs of the body, as words of 
purchaſe, giving a «contingent remainder to 
the heir of the body; for then as nemo eft 
beres viventis, it is impoſſible to ſay who will 
be heir of the father's body till his deceaſe ; and 
conſequently it will be out of the power of 
the father and eldeſt, or any other child, to 
make any ſecure and effectual diſpoſition or 
ſettlement of the eſtate, either upon marriage 
or any other the moſt important or advan- 
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tageous occaſion. The inheritance muſt re. 
main ſuſpended during the father's life ; and 


though he ſhould have half a ſcore children, 


yet ſhould he live to an old age, and ſurviye 
them, the eſtate cannot veſt in any of them; 
but may, perhaps, become the property of 
ſome remote remainder-man, whoſe name 
probably was inſerted in the will, only to wind 


up the general round of limitations. 


Such a mode of conſtruing wills, if once 
fully eſtabliſhed, would open an almoſt unli- 
mited power to the judge, of diſpoſing of the 
property of teſtators, and directing the circu- 
lation of it to his own mind; and that, I take 
it, is the only ſenſe in which it could fairly be 
ſaid to remove any clog upon the circulation 


of property. 


If rules and maxims of law, were to ebb 
and flow with the taſte of the judge, or to 
aſſume that ſhape, which 1n his fancy beſt be- 
comes the times; if the deciſion of one caſe 
were not to be ruled by or depend at all upon 
former determinations in other caſes of a like 
nature; I ſhould be glad to know, what per- 
ſon would venture to purchaſe an eſtate, 
without firſt having the judgment of a court 
of juſtice, reſpecting the identical title under 
which he means to purchaſe? No reliance 
could be had 28 precedents; former reſo- 

lutions 


% 
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lutions upon titles of the ſame kind could 
afford him no aſſurance at all. Nay even a 
deciſion of a court of juſtice upon the very 
identical title, would be nothing more than 
a precarious temporary ſecurity ; the princi- 
ples upon which it was founded, might, in 
the courſe of a few years become antiquated ; 
the ſame title might be again drawn into 
diſpute ; the taſte and faſhion of the times 
might be improved; and on that ground a 
future judge might hold himſelf at liberty 
(if not conſider it his duty) to pay as little 
regard to the maxims and deciſions of his 
predeceſſor, as that predeceſſor did to the 
maxims and deciſions of thoſe who went be- 


fore him. Thus, ſo far flom opening a door 


to the circulation of property, the prevalence 


of ſuch a doctrine muſt prove the moſt ef- 


ſectual obſtacle to it ; for men will be very 


cautious how they venture upon the purchaſe 
of property, the enjoyment of which muſt de- 


pend wholly upon ſuch fufuating temporary 
rules of conſtruction. 


Another plauſible ground advanced in ſup- 
port of the judgment of the court of King's- 
Bench in the caſe of Perrin v. Blake, ſtill re- 
mains to be examined. It was there laid 
down as a principle, that the intention of the 
teſtator ſhould be the ſole rule of conſtruc- 
tion, in all caſes of deviſes ; and that ſuch 

| | intention 
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intention when explained, ſhould control the 
legal import of any term of art. That 2 
principle of this nature, under certain limits 
and reſtrictions, does and ought to prevail, ] 
believe no one converſant in our laws will 
attempt to deny; but that ſuch a principle 
has never yet been admitted, 1n the latitude 
there laid down, ſeems to be proved beyond 
controverſy, by all the ſeveral cafes I have 

Vide aſo. before cited. And that no ſuch unlimited 

= 575» principle ought ever to prevail, may, I think, 
be clearly demonſtrated from the infinite un- 
certainty, inconvenience, and vexation, which 
it muſt neceſſarily produce. 


Certain eſtabliſned maxims, as to the legal 
import and effect of technical expreſſions; 
(136) will render the deciſion of titles to property 
as little dependent as the nature of things 
will admit, upon the occaſional opinion, hu- 
mour, ingenuity or caprice of the judge ; and 
are therefore the moſt proper and ſure 
grounds for titles to reſt and depend upon. 
Titles fo founded may be eaſily and clearly 
aſcertained ; and under them a permanent 
peaceful enjoyment may be expected. 


Conſtruction depending on, and guided 
by certain fixed known rules, will not be 
liable to thoſe various temporary influences, 
which muſt neceffarily have a ſhare in direct- 


ing 


ing the diſcretionary deciſion of any court 
upon earth: no inducements can ariſe, no 
room can be left to diſpure or litigate titles 


built on ſuch a ſtable foundation. Whereas, 


on the other hand, the implied intention of a 
reſtator is at beſt uncertain ; frequently very 
doubtful; favour, affection, caprice, nay dif- 
ferent habits of thinking, and modes of ex- 
preſſion in different men, will occaſion differ- 
ent conſtructions of the ſame will. Very of- 
ten, I'll venture to ſay, a teſtator himſelf 
would be at a loſs to fix or expound his own 
intention, when the reaſon, humanity, or in- 
genuity of a judge, might conceive it clear as 
day-light. Whoever has been converſant in 
ſettling the wills of teſtators, muſt often have 
experienced the truth of this poſition ; and if 
a teſtator himſelf is at a loſs to aſcertain or 
expound his own intention, we are certainly 
not to wonder, that other men ſhould differ 
widely in their conſtructions of it. What re- 
liance can be had on a title raiſed on ſo pre- 
carious a ground ? What ſecurity of enjoy- 
ment can be expected under it? Setting aſide 
all thoſe grounds for differences in the con- 
ſtruction of the ſame will, which may ariſe 
from different degrees of underſtanding, ap- 
prehenſion, or diſcernment in different men; 
it 1 certain, that different ambitions, intereſts, 
party principles and private connections, 
will ever lead men to differ and diſpute 

about 


267 


(137) 


268 


(138) 


Contingent Remainders 


about the conſtruction of a will, 28 well 23 
about any other act in which thoſe motives 
are concerned. 


It is evident, therefore, no ſort of reliance 
can be had upon titles depending on Discre- 
TIONARY CONSTRUCTION, until they have re- 
ceived the ſanction of a court of juſtice. A 
ſuit commenced in one court, in caſes which 
depend upon ſuch conſtruction, generally 
produces an appeal to a ſuperior court ; thus 
are vexatious ſuits continually encouraged 
and multiplied ; innocent people perpetually 
harraſſed; and eſtates ſpent ten times over, 
in endeavouring to aſcertain the titles to 
them. 


Is there any thing impolitic, any thing 
harſh in deciding, that the 1ntention of the 
teftator ſhould never be ſo far indulged, as 
to control all eſtabliſhed rules of conſtruc- 
tion ? —Whenever the conſtruction, upon the 
apparent intent of the teſtator, is not contrary 
to the conſtruction upon certain eſtabliſhed 
legal maxims, reſpecting the import of terms 
made uſe of by him, ſo far let the apparent 
intent be the guide in the conſtruction, but 
not one jot further. And wherever the 
terms of art made uſe of, do not fall within 
the allowed extent of any eſtabliſhed legal 


maxim reſpecting their import and opera- 
tion, 


defmed and diſtinguiſbed. 
tion, there let the intent be the ſole guide of 
conſtruction; becauſe there, a more certain 
or better rule of conſtruction is not ſacrificed 
to it, Theſe are diſtinctions which have 
long ſince prevailed in our courts of juſtice; 
and which appear to be founded in good rea- 
ſon, and permanent uſeful policy. — Surely it 
is better that the intentions of twenty teſta- 
tors, every week, ſhould fail of effect; than 
thoſe rules ſhould be departed from, upon 
which the general ſecurity of titles and quiet 
enjoyment of property ſo eſſentially depend. 


Where, in the name of wonder, can be the 
convenience, where the policy, of directing our 
attention and ſolicitude, to ſubſtantiate the 
conjectural intentions of the dead, at the ex- 
pence of ſo much perplexity, ſtrife, litigations 
and diſtreſs to the living? How much more 
rational and better calculated for the great 
ends of ſociety, is the doctrine recommended 
by Lord Mansfeld in the caſe of Doe and La- 
ming, were his Lordſhip's words, as reported 
in 1 Burrow 1106. merit our moſt ſerious 
attention, no leſs for the juſtneſs of the ob- 
ſervation, than for the real importance and 
utility of the advice they contain. It is to 
© be LAMENTED (ſaid his Lordſhip) that 
* queſtions of this kind have occaſioned ſo 
* much LITIGATION and EXPENCE, The BEST 

.cc way 
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© way to SETTLE them is to reduce the mat- 
te ter, if poſſible, to ſome ctrTAiN RULES,” 


Indeed, we have the happineſs to find, that 
the doctrine thus recommended by Lord 
Mansfield, has not failed of commanding the 
reſpect due as well to its own merit, as to the 
abilities of the learned Judge from whom it 
proceeded. It is with pleaſure, I recolle& 
ſome recent deciſions, which I could wiſh to 
cite, nay dwell upon, as inſtances of attention 
to eftabliſhed RULEs ; but the nature of my 
profeſſed defign in theſe ſheets, confines my 
notice to caſes immediately relative to the 
ſubject I am treating of. 


* Thus in the caſe where: a teſtator having 
Foorde. II eo ſons and a brother ho had alſo two 
Rep. 698. ſons, deviſed to his eldeſt ſon for life, and after 
his deceaſe, to his (the ſon's) eldeſt ſon that 
ſhould then be living, and if he died without 
any ſon or ſons to enjoy it, during their lives 
(of which none ſhould be tenants but whilſt 
they lived to enjoy it) that then it ſhould 
come to his (that ſon's) brother V. during 
his life, and to any of his heirs male during 
their lives, and no longer; and if they died 
without iſſue male then to the heirs-males of 
the teſtator's brother N's ſons, and to any of 
their beirs-males during their lives, of which 

none 
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none of them were tenants any longer, nor 
ſhould it be in any of their powers, to ſell, 
diſpoſe or make away am part or the whole 
of it ; and in caſe they all died without iſſue, 
then to the teſtator's next of kin—And by a 
ſchedule, publiſhed at the ſame time, with 
che ſame ſolemnities, and referred to in, 


and by the ſpecial verdi& found to be part 


of, the will, purporting to be an account how 
the teſtator diſpoſed of his eſtates, after notic- 
ing the limitations to his ſons and their ſons, 
he ſaid, © and for want Sc. to his brother 
N's /ons, and for want of any ſons then over.” 


The teſtator's two ſons died without iſſue | 


male; one of the brother 's ſons ſurvived 
them, and taking poſſeſſion on the deceaſe of 
the ſurvivor of them, he afterwards ſuffered, 
a recovery. And upon a queſtion whether 
he took an eſtate for life or in tail, the court 
of King's Bench in Ireland were of opinion, 
that he took only an eſtate for life. 


But the judgment in Jreland was reverſed 
by the Court of King's Bench here; and Lord 
Mansfield on delivering the opinion of the 
court, ſtated the only doubt to be, whether by 
the words of the will, the nephew of the teſ- 
tator took any eſtate by implication ; that this 
doubt was removed by the ſchedule which 
expreſsly gave an eſtate 70 tbe ſons of the teſ- 
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an eſtate for life, by implication, thus ex. 
plained ; which being conjoined with the ef- 
tate expreſsly given to his beirs-males, would 
by the known rule of law, give him an eſtate 
in tail male. That the reſtrictions afterwards 
impoſed by the teſtator, were inconſiſtent 


with the eſtate ſo given, and therefore void; 


and that the nephew having ſuffered a reco- 
very, had legally barred the eſtate tail. 


Here we obſerve, that the teſtator's expreſs 


reſtriction of the power of alienation, even 
aided by the words of limitation, ſuperadded 
to heirs-males of his brother's ſons c. was not 
allowed to repel the operation of the rule. 


And a ſubſequent caſe has fully eſtabliſhed 
the doctrine, in Coulſon and Coulſon ; it was a 
caſe where S. deviſed certain lands to truſtees 
and their heirs, to the v/e of her ſiſter E. and 
her aſſigns, for and during the term of ber natu- 
ral life; and after the determination of that 


eſtate, to the uſe of the ſaid truſtees and their heirs, 


during the life of the ſaid E. upon truft, to ſup- 
port and preſerve the contingent uſes and 
eſtates, thereinafter limited, from being de- 
feated or deſtroyed ; and for that purpoſe to 
make entries, and bring actions as the caſe 
ſhould require, but nevertheleſs to permit 


and ſuffer the ſaid E. and her affigns, during 
her 
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her life, to receive and take the rents, iſſues, 
and profits thereof, to her and their own uſe 
and benefit: and from and after her deceaſe, 
then ro the uſe and beboof of the beirs of the body 
ef the ſaid E. lawfully iſſuing; and for want 
of ſuch iſſue, then to the uſe and behoof of 
her ſiſter C. and her aſſigns, for and during the 
term of her natural life; and from and after 
the determination of that eſtate, to the uſe of 
the ſaid truſtees and their beirs during the life 
of the ſaid C. upon truſt to ſupport and pre- 
ſerve the "contingent uſes and eſtates therein- 
after limited, from being defeated or deſtroy- 
ed; and for that purpoſe to make entries 
and bring actions as the caſe ſhould require, 
but nevertheleſs to permit and ſuffer the ſaid 
C. and her aſſigns, during her life, to receive 
and take the rents, iſſues, and profits to and 
for her and their own uſe and benefit: And 
from and after her deceaſe, then 20 the uſe 
end behoof of the heirs of the body of the ſaid C. 
lawfully ifſuing ; and for want of ſuch iſſue, 
then to the uſe and behoof of the teſtator's 
own right heirs for ever. E. died in the teſ- 
tator's life-time, leaving iſſue one daughter 
B. who ſurvived the teſtatrix. C. the other 
liter, aſter the teſtator's death, ſuffered a re- 
covery of the faid eſtates, and afterward mar- 
rying, her huſband and ſhe contracted for the 
lale of the ſaid eſtates to A. who declining to 
complete his purchaſe, on account of a queſ- 
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tion, whether C. took any greater eſtate than 
for her life, under her ſiſter $.'s will, the ven. 
dors filed a bill in Chancery againſt him, for 
a ſpecific performance of the contract. 
Upon the hearing of the cauſe, the Chancel. 
lor ordered a caſe to be ſtated for the opinion 
of the Judges of B. R. 


Firſt, Whether B. the daughter of E. took 
any, and what eſtate under the will of S.? 


Secondly, What eſtate C. took under the 
ſaid will? 


The caſe being argued before the Judges 
of B. R. they delivered their opinion, that 
if E. would have taken an eſtate tail in cafe 
ſhe had ſurvived the teſtatrix, they thought 
by her dying before the teſtatrix, it was 2 
lapſed deviſe, and B. the daughter of E. 
could take nothing. | 


As to the queſtion whether E. would have 
taken an eſtate tail, whatever their opinions 
might have been if the caſe were new, they 
thought, as the caſe of Coulſon and Coulſon 
was literally the ſame, the preciſe queſtion 
ought not to be again litigated ; and by that 
authority they were bound to ſay, in the 
words of the certificate in that caſe, that as it 


appeared by the ſtate of the caſe, that there 


was, after the determination of the eſtate for 
A life 


defined and diſtinguiſhed. 

life to E. a deviſe 10 truſtees and their beirs 
for and during the life of E. they were of opi- 
nion that E. if ſhe had ſurvived the teſtatrix, 
would have taken an eſtate for life in the pre- 
miſes deviſed to her, not merged by the de- 
viſe to the heirs of ber body; but by that de- 
viſe an eftate-tail in remainder would have 
veſted in the faid E.; conſequently B. the 
daughter of E. took no eſtate under the will 
of S.; but C. took an eſtate for life in all the 
deviſed premiſes not merged by the deviſe to the 


beirs of her body ; but by that deviſe an eftate 


tail in remainder veſted in the ſaid C. And 
upon the caſe coming on again before the 
Chancellor, his Lordſhip decreed that the 
contract ſhould be ſpecifically performed and 
carried into execution, 


And upon an appeal from the above-men- 
tioned decree to the Houſe of Lords, the 
following queſtions being put to the judges : 
Firſt whether B. the daughter of E. took any 
and what eſtate under the will of $? Se- 
condly, what eſtate C. took under the ſaid 
will? The lord chief baron delivered the 
unanimous opinion of the judges preſent, 
upon the firſt queſtion, that B. took no eſtate 
under the will of S. And upon the ſecond 
queſtion, that C. took an eſtate for life in all 
the deviſed premiſes not merged by the deviſe 
to the beirs of her body; but by that deviſe an 
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eftate tail in remainder veſted in the ſaid (. 
Whereupon the decree was affirmed. 


And in a caſe, where the teſtator deviſed 
to his wife for life, remainder to truſtees to 
preſerve contingent remainders, and imme- 
diately after the deceaſe of his wife, he gave 
the ſame to his daughter for her life, remain- 
der to the ſame 7ruftees to preſerve contin- 
gent remainders during the life of his daugh- 
ter, remainder to the heirs of her body law- 
fully begotten, remainder to teſtator's grand- 
ſon his heirs and aſſigns, and proceeded, © I 
being my will and meaning, that after the deceaſe 
of my wife, my ſaid daughter ſhall have only an 
eftate for life in the premiſſes. And that after 
her deceaſe, it mav go to the heirs of her body; 
and in default of ſuch heirs, ſhould veſt in my 
grandſon and bis heirs ; and that my ſaid daugh- 
ter ſhall not have any power to defeat my intent: 
And he gave powers to his truſtees to do all 
neceſſary atts to ectuate his intention. 


After the deceaſe of the wife, a bill being 
filed by the grandſon, to have a conveyance 
made by the truſtees, in which the daughter 
ſhould be only tenant fer life, with limitation 
to her ſons and afterwards to her daughters 
in ſtrict ſettlement ;. a demurrer to this bill, 
on the ground of the daughters being ſeiſed 


of a veſed eftate tail, was allowed. —Loid 


Leughborough, 
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Loughborough, in ſtating the opinion of the 
court, ſaid, the caſe depended on two points; 
frſt it was contended for the defendants, that 
the deviſes were of legal eftates, conſequently 
that the truſtees had no eſtate to convey. 
That if that propoſition were true, the conſe- 
quence was clear, that the demurrer muſt be 
allowed. Secondly, That ſuppoſing them 
equitable eftates, the daughter was intitled to a 
veſted eftate tail, conſequently a conveyance 
would be nugatory ; that the ſecond queſtion 


v. Baldwin. That it was unneceſſary to en- 
ter into that queſtion, if the former was clear. 
And the court were all agreed that the eſtates 
were legal that the firſt to the wife was a 
clear legal eſtate, that to the daughter was alſo 
a clear legal eſtate. That after the widow's 
unneceſſarily, and after the daughter's neceſſa- 
rily, as the parties thought, were introduced 
truſtees to preſerve contingent remainders, 
who took clear legal eſtates pur autre vie 
that the ſubſequent words went to reſtrain the 
eſtate of the daughter; how far they would 
operate, was a proper queſtion for another 
juriſdiction that they were not ſtronger than 
the words that had been uſed in other caſes; 
as in Robinſon v. Robinſon, 3 Atk. 736; the 
giving an eſtate, without impeachment of waſte, 
or. the interpoſing truſtees to preſerve contin- 
gent remainders; that as to what was con- 
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tended, of the power given to the truſtees re- 
quiring a fee in them to enable them ta effect 
it, it would be going too far, to enlarge their 
eſtates by theſe words ; it would be to render 
other words in the will uſeleſs; the eſtates 
to them for the lives of the wife and daugh- 
ter, muſt be ſtruct out; they could not have 
a legal fee and eſtates pur autre vie at once, in 
the ſame lands. The meaning only was, 
that they ſhould have the powers incident to 
their character of truſtees to preſerve contingent 


remainders. \ 


Lord Loughberough's reference in the 
above caſe to Robinſon v. Robinſon, and the 
caſes giving an eſtate without impeachment of 
<vaſte, and interpoling truſtees to preſerve con- 
tingent remainders was very well directed; for 
they all clearly import or confirm the inten- 
tion, that the firſt deviſee ſhall take only an 
eſtate for life. Indeed the reftrifed limita- 
tion to ſuch deviſee fer life, expreſsly ſays as 
rhuch ; and the nature of every teſtamentary 
diſpoſition, intrinſically and neceſſarily im- 
plies all that can be expreſſed in any an- 
nexed declaration, that the deviſee ſpall not 
have any power to defeat the teſtator's intent. 


I ſhall now proceed to remark, that al- 
though words of limitation grafted on the 
words heir-male, or heir of the body in the fin- 

gular 
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gular number, may convert them into words 
of purchaſe, as in Archer's caſe, and in the 
caſe of Cheek or Clerk and Day, before 
cited ; yet thoſe words, though in the fingular 
number, if not attended with words of limi- 
tation upon them, are not words of purchaſe, 
For this, we may recur to Burley's caſe which 
as cited by Hale, C. J. 1 Ventr. 230, was a 
deviſe to A. for life remainder to the next heir- 
male, and for default of ſuch heir-male then to 
remain; and it was adjudged an eſtate- tail in 
A, 


So where there was a deviſe to R. one of 
the teſtator's ſons for ever, and after his death 
to the heir-male of his body for ever, and for 
default of ſuch heir-male to teſtator's other 
ſon; it was held that R. took an eftate-tail. 
And in the caſe of Pauſey v. Lowdall above 
cited, the heir took by deſcent, though the 
limitation was to he beir in the ſingular num- 
ber, 


And here we may notice the opinion to 
the ſame effect, in the caſe of Gold v. God- 
dard, 2 Jo. 111. though it involves other 
points irrelative to the preſent purpoſe. And 
where an eſtate was deviſed to B. and ſuch 
beir of her body as ſhould be living at her 
death, and in default of ſuch, the remainder 
over. The court held, that the limitation 
gave B. an eftate-tail; that a deviſe to one 


T 4 for 
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I Roll, Abr. 
836. 


Supra 114. 


Richards V, 
Lady Berga» 
venny. 


2 Vern. 324. 


280 


Contingent Remainders 


for life remainder to the heir of bis body, 
though in the ſingular number, is an eſtate-tail; 
but if the limitation were as in Archer's caſe, 
to A. for life, remainder to the beir of his 


body in the ingular number, and to the heirs 


Supra p. 105. 
And vide 
Com. Rep. 
301. 


Miller v. 
Seagrave, 
Robinſon's 
Gavelkind 
96. | 


of the body of ſuch heir, there A. would be only 
tenant for life. 


So in V bhite v. Collins above cited, it was 
held, that the limitation being to the heir- 
male Sc. in the ſingular number, would not 
alone have prevented the. conſtruction of an 
eſtate tail. 


And where there was a deviſe to M. and 
his wife for their lives, remainder to the next 
heir-male of their two bodies; it was held a 
deviſe in tail; for that a deviſe to the heir- 
male was a deviſe in tail, unleſs there are 
words of limitation ſuperadded, fo as to bring 
it within the reaſon of Archer's caſe, and that 
the words firſt, next, or eldeſt make no dif- 


* ference. 


Trollop v. 
Trecllop, 
ibid. and 
Ambl. 453. 


And in another caſe of a deviſe to teſtator's 
eldeſt ſon for life, remainder to his firſt ſon 
for life, remainder to the right heirs male of 
his body; remainder to other ſons of V. and 
the heirs male of their bodies; remainder to 
the teſtator's ſon T. for life, and after to the 


firſt heir-male of his body, remainder over: 
the 


defined and diflingui/hed. 


the court of C. B. held that the words Heir- 
male were to be underſtood collectively, and 
gave an eſtate-tail to 7. it being diſtinguiſhed 
from Archer's caſe, by no limitation being ſu- 
peradded to the words firſt heir-male ; and the 
word firſt ſignifying firſt in order of ſucceſ- 
fion from time to time. And the court of 
King's-Bench affirmed the judgment of 
C. B. 


Lord Chief Juſtice Eyres in delivering the 
opinion of the court on the laſt cited cafe, re- 
fers to Lord Coke's obſervation, 1 inſt. 22. 
that of all the eſtates tail moſt coarcted and 
reſtrained that he found in our books, was 
the eſtate tail, 39 A}. 20, where lands were 
given to a man and his wife, and to one heir 
of their bodies lawfully begotten and to one 
beir of that heir only. And this the Chief 
Juſtice notices, as a contradiction to the 
opinion Lord Coke had before delivered, 
1 Inſt. 8. 5. © That if a man give lands to one 
and his heir in the ſingular number, he hath 
but an eſtate for life,” and he remarks, that 
the reaſon given by Lord Coke, that the heir 
ſhould take nothing becauſe he was but one, 
can never hold; when it is conſidered, that 
there can be but one heir at one time; for heirs 
are to take one after another in a courſe of 
deſcent; and there can be but one heir at 
once; and that there was alſo a conſiderable 
authority, 


Vide Harg. 


n. 4. 
Co. Lit. 8. 
b. 
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authority, Reg. Jud. 6. to that purpoſe; 
where there was a /ci. fa. brought by an iſſue 
male to execute a fine of lands, granted to 
his father and hæredi maſculo de corpore ſug 
procreato. And that there was no reſolution 
in any book or court to the contrary, except 


in Shelley's caſe 1 Co. Rep. 104, which was 
only arguends, | 


That the deviſe of the expreſs eſtate for 
life, with remainder to the next heir-male, in 
the ſingular number, was ſaid in the report of 
Archer's caſe, to be the reaſon why the court 
adjudged it an eſtate for life; but that in no 
caſe ſince that time, had it been confidered or 
underſiood as a reſolution on that fingle 
ground; but the ſubſequent limitation to 
the heirs-male of ſuch beir-male, had been 
looked upon as the true foundation for that re- 
ſolution : that it was ſaid by Hale 1 Vent. 215, 
that a deviſe to one for life, and after his de- 
ceaſe to his heir had been held a fee; for 
heir is nomen colletivum; but Archber's cale, 
Hale ſaid, was a deviſe to A. for his life, and 
after to his heir and to the heirs of ſuch heir, 
in which caſe, he ſaid, that becauſe the words 
of limitation were tacked to the word beir, 
therefore heir was taken to be nie perſone. 


The caſe of Kirg v. Burchell, had it agreed 
with what is cited 2 Burr. 11:5, would have 
been 


defined and diſtinguiſhed. 


been an exception to the doctrine, that the 
word beir Sc. in the ſingular number at- 


tended with words of limitation, operates as 


words of purchaſe. — But the report of that 
caſe, from which I have taken the above ſtate- 
ment of it, does not warrant any ſuch conclu- 
fion : nor does the caſe of Goodright v. Pullyn 
appear to come quite up to it; as the limi- 
tation itſelf there was in the plural number, 


though the reference from the ſuperadded 


words was in the ſingular. 


But if the words be heirs, or beirs of the 


body &c. in the plural; in that caſe even words 
of limitation engrafted on them, if not incon- 
ſiſtent with the nature of the deſcent pointed 


out by the firſt words, will not convert them 
into words of purchaſe, 


For this Shelley's caſe is a direct and lead- 
ing authority. In that caſe Edw. Shelley be- 
ing tenant in tail, and having two ſons, H. 
and R., and H. the eldeſt dying in his father's 
life-time, leaving a daughter and his wife 
enſeint with a ſon; Edward the father ſuffered 


a common recovery to the uſe of himſelf for 


term of his life, after his deceaſe to the uſe 


of certain perſons for 24 years; and after to 


the uſe of the beirs-males of 'the body of the 
ſaid Edward, lawfully begotten, and of the 
beirs-males of the body of ſuch h:irs-males 
| lawfully 
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lawfully begotten, remainder over ; and after 
Judgment and the awarding of the writ of 
ſeiſin, but before its execution, Edward died; 
and after his death, and before the birth of 
his eldeſt fon's fon, the writ of ſeiſin was ex- 
ecuted. And his youngeſt ſon R. entered; 
and a fon of the eldeſt ſon being afterwards 
born, the queition was, whether his entry 
upon his uncle was lawful or not? 


One poiat in this caſe was, whether the 
words beirs-males of the body of Edward Shel- 
ley Sc. being attended with words of limi- 
tation to the beirs-males of the body of ſuch 
heirs-males &c. did not make the former, 
words of purchaſe : and in anſwer to what 
was urged in ſupport of ſuch a conſtruction, 
it was inſiſted, that if R. being the heir-male 
of the body of Edward at his deceaſe, were 
to take by purchaſe, the heirs-male of ſbe 
body of R. only, would be inheritable; and 
upon his death without iſſue male, the lands 
would remain over to ſtrangers, in exclufion 
of all other ſors of Edward and their iſſue male; 
which, as the words were in the plural num- 
ber, heirs-males of the body of Edzvard, would 
be againſt the very letter of the deed; for by 
that means, the plural number would be re- 
duced to the fnzular number, viz. to one 


heir- male of the body of Edward only; and 


foraſmuch as the firſt words heirs-males of 


the 


v 


defined and diſtinguiſhed. 


the body of Edward Shelley, included the ſub- 
ſequent words heirs males of their bedies, (for 
every heir male of the body of the heir male 
of Edward Shelley, was in conſtruction of 
law, an heir-male of the body of Edward 
Shelley himſelf) therefore the ſubſequent 
words were words declaratory, and did not 
refrain the former words. And it was ulti- 
mately reſolved by the Chancellor and all the 
judges of England, except one of the Common 
Pleas, that R. came in, in courſe and na- 
ture of @ deſcent ; that he claimed the uſe by 
force of the recovery and of the indentures, 


by words of limitation, and not of purchaſe. 


The caſe of Goodright v. Pullyn above 
ſtated, is an inſtance of the ſame dotirine 
applied to wills.— And Lord Hardwicke in the 
caſe of a deviſe to R. M. and the beirs-male 
of his body and their iſſues, held that R. M. 
took an eſtate-tail. 


So likewiſe in Wright v. Pearſon, which 1 
have before conſidered; the words of limi- 
tation in fee, ſuperadded to the words beirs- 
male Sc. did not prevent the conſtruction of 
an eſtate tail. 


And in a later caſe, where the teſtator 
deviſed lands to his nephew, to hold to him 
during the term of his natural life, and from 


and. 
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and after his deceaſe to the uſe of the {ſie 
male of his body lawfully begotten, and the 
heirs-male of the body of ſucb iſſue male, and 
for want of ſuch iſſue male remainder over, 
The deviſee had no iffue at the time—the 
court of Common Pleas held, that he took 
an eſtate tail: and one judge faid, he thought 
too great regard had been paid to the words, 
« heirs male of the body of ſuch iſſue. 


There may, poſſibly, be ſome caſes, where 
the fuperadded words of limitation may be 
admitted to control the preceding words heirs, 
beirs male &c. though in the plural number; 
when ſuch ſuperadded words limit an eſtate of 
a different nature to ſuch heirs, heirs-male &c. 
from that which the anceſtor would take, if 
the preceding words beirs-male &c. in thoſe 
caſes were taken as words of limitation. 


As in the caſe put by Anderſon of a limita- 
tion to the uſe of a man for life, and after 
his deceaſe to the uſe of his heirs and the 
heirs-females of their bodies; here the firſt 
word heirs would have given the fee to the 
anceſtor, if taken as a word of limitation; 
whereas the ſubſequent words, and the heirs 


(142) female of their bodies, grafted on chat word 


heirs, could give only an eſtate-tail female to 
the heirs; in ſuch caſes the general effect of 
the firſt words heirs of the body Sc. ſeems to 

” Aids 


defined and diſtinguiſhed. 


be altered, abridged and qualified, by ſuch 
ſubſequent expreſs words of limitation an- 
nexed to them, @s cannot poſſibly be ſa- 
tisfied by conſidering the firſt words as words 
of limitation. But we muſt take care to con- 
fine this obſervation to thoſe cafes, where 


the ingrafted words deſcribe an eſtate de- 


ſcendible in a different courſe, and to different 
perſons as ſpecial heirs, from what the firſt. 


would carry the eſtate to, viz. to males inſtead 


of females, or vice verſa ; for where the firſt 


words give an eſtate-tail general, and the 


ſeen in the above cited caſes, of Gocdrigbt v. 


words ingrafted thereon are words ſerving to 
limit the fee; it ſeems by the general and bet- 
ter opinion, that the annexed words of limi- | 
tation are not to be attended to; as may be 
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chell, where the ingrafted words limited the 
whole fee. 


Indeed there does not appear to be the 
ame inconſiſtency in conſtruing the firſt 
words, which deſcribe heirs ſpecial, to be 
words of limitation, where the ſuperadded 
words extend to heirs general; as there is 
where the firſt words, and thoſe ingrafted on 
them, diſtinguiſh two different incompatible 
courſes of deſcent, and would not carry the 
eſtate to the ſame perſons ; in the latter caſe 
it is ablolutely impoſſible, by any implied 

qualification, 


" 
= 
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qualification, to reconcile the ſuperadded 
words to thoſe preceding them, ſo as to ſa- 
tisfy both by conſtruing the firſt as words of 
limitation ; whereas in the former caſe, the 
ſuperadded words are not contrary to or ix. 
compatible with the preceding, but in their ge- 
neral ſenſe include them; and there is noim- 
probability in the ſuppoſition that they were 
uſed by the teſtator in the fame qualified 
ſenſe as the preceding ; and then both may 
be ſatisfied, by taking the firſt, as worry 
limitation. 


There is a caſe of an executory truſt, where- 
in the words heirs-male of the body were con- 
ſtrued into ſtrict ſettlement, which ought re- 
gularly to have been inferted in a former 
page.—It was a bequeſt of perſonal eſtate to 
truſtees, in truſt to lay out the ſame in land 
to be ſettled and aſſured as counjel ſhould ad- 
viſe, unto and upon the truſtees and their 
heirs, upon truſt and to and for the uſe of P, 
and the heirs-male of his body to take in ſuc- 
ceſſion and priority of birth, and for default of 


* ſuch iſſue male, then, upon further truſt and 


to and for the uſe of B. and the beirs-male of 
ber body, to take in ſucceſſion and priority of 
birth, remainder over. And the teſtator 
ordered the truſtees to pay the remainder of 
the intereſt dividends and profits, after de- 
ducting the expences of the truſt, until the 

purchaſe 


defined and diſtinguiſhed. 


ſpectively, and to their reſpeZive ſons and 
iſue male, who ſhould be reſpeively intitled 
to the rents and profits of the eſtates to be 
purchaſed. — Upon the queſtion whether the 
lands to be purchaſed ſhould be ſettled on P. 
as tenant in tail, or in ſtrict ſettlement upon 
him for life, wich remainder to his firſt and 
other ſons in tail male; Lord Northington, on 
hearing, directed the ſettlement to be made 
on him for life, with remainder to his firſt 
and other /ons in tail male. 


Upon a rehearing Lord Camden was clear- 


a diſtinction between the caſe where a teſta- 
tor has given complete directions for ſettling his 
eſtate with perfe& limitations; and where 
his directions are incomplete, and are rather 
minutes or inſtructions; in the former caſe, 
he ſaid, the legal expreſſion ſhould have le- 
gal effect, though perhaps, contrary to his 
intention, as in Garth v. Turner ; that in the 
latter caſe the court would conſider the in- 
tention and direct the conveyance according to 
it, There, he ſaid, the intention was very 
plain, the teſtator directed the ſeitlement to be 
made by advice of counſel, and in ſucceſſion 
and priority. He meant ſomething different 
from an eſtate tail, when he wanted the aſſiſ- 
Vor. I, U-: tance 


purchaſe or purchaſes made to P. and R. re- 


ly of opinion to confirm the decree: and took 
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tance of counſel; and though the words in 


ſucceſſion and priority might have effect in 


caſe P. took an eſtate tail; yet they were 
meant to give an intereſt to the ſons after the 
death of P.; that the latter clauſe put it 
out of doubt, he there explained his mean- 
ing by making uſe of the words ſors and 
i/ſue. —T his caſe, we obſerve, ranks amongſt 
thoſe, where the courts have proceeded on 
the diſtinction between truſts executed and 
executory above treated of. 


It remains for me to cloſe the detailed 
view I have taken, of the ſeveral deciſions on 


the rule in Shelley's caſe, with ſome general 


obſervations drawn from them, reſpecting 
the preſent extent and prevalence of that 
rule; abſtracted from the remote origin of 
the rule itſelf, at a period and on principles, 
now problematical: what THEY WERE, may 
be left to the inveſtigation of erudite curioſi- 
ty, or the repreſentations of prolific inge- 
nuity ; without much concern to thoſe, whoſe 
only intereſt in the ſubject, reſts on the calls 
of their profeſſional attention, to the practical 
application of that rule at this day, 


It may naturally be ſuppoſed, that a train 
of recorded deciſions, have, or ought to 
have afforded ſome ſketches at leaft, of the 

| | general 


defined and diſtinguiſbed. 

general limits and diſtinctions, bounding and 
directing the operations of that rule: and fo 
far indeed as reſpects limitations of legal 
efates, in conveyances by deed, its preſcrip- 
tive claim to controu] ſeems pretty well 
eſtabliſhed ; nor do we ſeem to be at much 
loſs, as to its ſuccumbency to more prevalent 
principles of conſtruction in marriage articles. 
But in reſpe& to diſpoſitions by will, our 
concluſions are not ſo well determined ; the 
difficulty ariſes from the indeterminate con- 
ſtructive nature of the inſtrument itſelf. 


The caſes as well as principles, tell us, the 
controuling rule of conſtruction in wills, is 
the intention expreſſed, or clearly implied : 
To contradict this, would indeed be a moc- 

kery, a denial of the import of the word 
iI. — On this broad ground ſome have 
driven the rule in queſtion to a diſtance, that 
would in effect reduce it to no rule at all, by 
ſubjecting it to the controul of any expreſ- 
ſion not perfectly reconcileable with a poſitive 
intention of its admiſſion ; whilſt others have, 
with a rigid degree of legal ſternneſs, inſiſted 
on an inflexible adherence to the rule, without 
regard to any implicative contravention of 
its effect. It is obvious that neither of theſe 
doctrines is reconcileable with that train of 
deciſions, which muſt, I conceive, be held 
to have pronounced the law on this point; 

U 2 thoſe 
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thoſe deciſions (if I do not miſtake them) 
neither bend the rule to, nor ſupport it againſt 
every exprezfion or manifeſt indication of con- 
trary intention. The one would be abſo- 
lutely diſcarding it as a rule of conſtruction 
in wills; the other would be rendering the 
legal effect of certain technical words in the 
very firſt line of a will, irrevocable through 


the whole ſequel of it. 


The amphibolous tendencies of caſes and 
principles, ſeem to conſpire in the production 
of a queſtion, the ſolution of which may, 
by profeſſional gentlemen, be truly termed 
the hic labor the hoc opus. To attempt it with 
preciſion ſeems vain, until we can reduce all 
poſſible expreſſions or indications of inten- 
tion, to certain claſſes or degrees of relative 


force: then indeed might we aſcertain on 2 


ſtandard ſcale, what degrees of expreſs or im- 
plicative indications of intention were below, 
and what above the controuling index of the 
rule : whilſt that is out of our reach, what 
can we do more than reſort to ſome general 
inferences, afforded by the compariſon of the 
ſeveral caſes in which the intention has been 
allowed to controul the rule.—Judge Black- 
tone in his juſtly celebrated argument in the 
caſe of Perrin v. Blake, to which 1 have had 
frequent occaſions to recur, was thoroughly 
ſenſible of the neceſſity of ſuch a reſort for 

3 the 
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the ſolid ground of his argument; he ac- 
cordingly, after ſome particular obſervations 
on the feveral cafes in which the application 
of the rule had been denied, very fair ly diſ- 
miſſed them by an arrangement, that ſhewed 
thera all inapplicable to the caſe on which he 


was ſpeaking, all the cafes that had oc- 


« curred, he faid, from the ſtatute of wills 
to that time (a period of above two cen- 
© turics] in which beirs of the bedy had 
« been conſtrued to be words of purchaſe, 
« were reducible to theſe four heads either 
© where no eſtate of freehold was given to 
« the anceſtor, or where na eſtate of inheri- 
« tance was given to the heir, or where 
* other explanatory words were immediately 
« {ubjoined to the former, or laſtly, where a 
« new inheritance was grafted on the heirs of 
« the body; none of which was the caſe 
upon which he was then fpeaking—there 
« was, therefore, no authority from precedents 
te to warrant ſuch a conſtruction as was then 
e contended for — he did not, however, ſay, 
« that fuch conſtruction could never be made, 
e under ether circumftances than thoſe which 
te he had then mentioned, but only, that he 
* was not then aware of any etber cir cum- 
te ſtances, that could warrant the fame con- 
te ſtruction; at the ſame time, he allowed that 
the ſame conſtruction might and ought to 
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ce be made, whenever the intent of the teſta. 
* tor was equally manifeſt,” 


A more ſuccinct, clear and at the ſame 
time comprehenſive ſummary, of the charac- 
teriſtic diftinftions of the ſeveral caſes in 
which the rule in Shelley's cale has not ob- 
tained, can hardly be framed, than what I 
have here cited from Judge Blackſtone. 1 
ſhall not, therefore, attempt a more concen- 
trated view of the general deſcription of cir- 
cumſtances that have been allowed ro repel 
the influence of that rule : how far any more 
general inference may be extracted, even 
from that view, muſt be left to further in- 


quiry. 


Mr. Hargrave in his original and ſpirited 
obſervations concerning the rule in Shelley's 
caſe, to which I have had occaſion to refer 
in a former page, places the rule in a new 
point of view, by conſidering it as one of the 
barriers provided by our law to guard deſcent 
from being confounded with purchaſe ; and 
on this principle that Gentleman's zeal pur- 
ſues the rule to an inflexible degree of impe- 
rative controul, which would hardly be re- 
concileable with the long eftabliſhed principles 
applicable to the conſtruction of wills, were 
it not for his reſting the admiſſion of the 


rule on a previous queſtion, referable to the 


teſtator's 


defined and diſtinguiſbed. 


ceſtator's intention. Nothing can be better 


founded than Mr. Hargrave's doctrine, that 


the rule in Shelley's caſe is no medium for find- 
ing cut the intention of the teſtator ; that on 
the contrary, the rule ſuppoſes the intention 
already diſcovered, and to be a ſuper-added 
ſucceſſion to the heirs general or ſpecial of 
the donee for life ; by making ſuch donee the 
anceſtor, terminus or ftirps, from which the 
whole generation or poſterity of heirs is to be 
accounted ; that whether the conveyance has 
or has not ſo conſtituted an eſtate of freehold, 
with a ſucceſſion engrafted upon it, is a pre- 
vious queſtion which ought to be adjuſted be- 
fore the rule is thought of that to reſolve 
that point, the ordinary rules for interpreting 
the language of wills ought to be reſorted to ; 
that when it 1s once ſettled, that the donor or 
teſtator has uſed words of inheritance accord- 
ing to their legal import, has applied them 
intentionally to compriſe the whole line of heirs 
to the tenant for life; and has really made 
him the terminus or anceſtor, by reference to 
whom, the ſucceſſion is to be regulated; then 
comes the proper time to inſpect the rule in 
Shelley's caſe; that then too, it will appear, 
that being conſidered, according to thoſe 
views of policy from which it (as he ſuppoſes) 
originated, it is perfectly immaterial, whether 
the teſtator meant to avoid the rule or not ; 
and that to apply it, and to declare the words 
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of inheritance to be words of limitation, veſt- 
ing an inheritance in the tenanc for life as the 
anceſtor and terminus to the heirs, is a mere 
matter of courſe.” That on the other hand, if 
it be decided; that the teſtator or donor 
did not mean by the words of inheritance af. 
ter the eſtate for life, to uſe ſuch words in their 
full and proper ſenſe; nor to involve the 
whole line of heirs to the tenant for life, and 
include the whole of his inheritable blood, 
and make him the anceſtor or terminus for 
the heirs ; but intended to uſe the word heirs 
in a limited, reſtrictive, and untechnical 
ſenſe, and to point-at ſuch individual perſon, 
as ſhould be the heir &c. of the tenant for 
life at his deceaſe; and to give a diſtin& 
eſtate of freehold to ſuch ſingle heir, and to 
make his or her eſtate of freehold the ground- 
work for a ſucceſſion of heirs; and conſtitute 
him or her the anceſtor terminus and ſtock 
for the ſucce ſſion to take its courſe from; in 
every one of theſe caſes the premiſſes are 
wanting, upon which only, the rule in Shel- 
ley's cafe interpoſes its authority; and that 
rule becomes quite extraneous matter. 


Mr. Batler in a pertinent, inſtructive note 
on the ſubject; ſtates the ſeve:al points of 
inquiry, that ariſe in the diſcuſſion of the rule. 
He ſays, that if the rule is not of fo ve 


rigid and forcible-a nature as to be uncon- 
trouled 


defined and diftinguiſhed. 
trouled by an expreſs declaration of the teſta- 


tor, of his intention to give the anceſtor an 


+ eſtate for life only, and to give an eſtate in 
fee by purchaſe to the heirs c. the queſtions 
will be ; whether any thing ſhort of expreſs 
declaration will have the effect? and if not, 
whether the apparent intention, that the an- 
ceſtor ſhould have an eſtate for life only, 
will be ſufficient? or whether the intention 
mult alſo appear, that the heirs c. ſhould 
take not as deſcendants but as purchaſers, and 
how and for what eſtates? and how and 
what eſtate the heir may take by law, his an- 
ceſtor taking by the ſame inſtrument an eſtate 
for life? And after enumerating the three 
different conſtructions, of the heirs of the body 
taking in the uſual courſe of ſtrict ſettlement 
on firſt and other ſons ſucceſſively in tail &c. 
of the eſtate veſting in the perſon firſt an- 
ſwering the deſcription, in the nature of an ab- 
ſolute purchaſe tranſmiſfible only to the heirs 
of his own body c. and that of its veſting in 
ſuch perſon ſo as, on failure of his iſſue &c. 
to veſt in the perſon anſwering the ſame de- 
ſcription, as long as there are any ſuch heirs 
Sc. as in Mandeville's caſe; he obſerves, 
that the two firſt of theſe modes (from cx- 
cluding other heirs of the body of the anceſ- 
tor than the heirs of the body of the fiſt 
heir) are not reconcileable with the ac- 
knowledged general ſcope of the teſtator's 
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intention; and that if the third was not re. 
concileable with law, the deviſe muſt be leſt 
to its legal operation, and the heir muſt take 
by decent ; but if the eſtates under the third 
conſtruction were ſuch as the law allows; 
fill there would remain a formidable objectian 
to the admiſſion of it; for, by a ſeries of ad- 
judications from the 13th of dw. 2. to 
17th Geo. 2. incluſiveiy, deviſes of the na- 
ture in queſtion had been conftrued to veſt 
the inheritance in the anceſtor. That admit- 
ting therefore, the reaſon or foundation of 
the conſtruction to be not now diſcov:rable, 
there ſtill was great reaſon to contend that it 


was binding on the courts. 


Mr. Butler confines theſe obſervations to 
deviſes of legal eftates ; and thoſe only which 
afford no other arguments againſt the admiſ- 
fion of the rule than the teſtator's apparent 
intention, that the anceſtor ſhould take only 
for life, and that the heirs of his body ſhould 
take by purchaſe : for that where an ulterior 
intention appeared from any other part of the 
will, that the inheritance ſhould veſt in the 
perſon being heir of the body of the tenant 
for life at his deceaſe, and the heirs of the 
body of ſuch perſon, and reach no further, ot 
ſhould go to the /ons of the tenant for life 
ſucceſſively in tail Sc. there was no rule of 


law or equity that ſtood in the way of ſuch 
conſtruction: 
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conſtruction: It might, Mr. Butler obſerves, 
be ſaid hat brought the matter to as much 
uncertainty as attended it before, but, ſurely 
that (he ſays) was not the caſe. 


Highly as the profeſſion ſtand indebted to 
the eminent exertions of the Gentlemen, to 
whoſe able and inſtructive works I have been 
referring the attention of the reader; and im- 
portantly ſucceſsful as their endeavours have 
been, in tracing, explaining, and illuſtrating 
the foundation, nature, and extent of the 
rule in queſtion, and in ſimplifying or facili- 
tating its application, by directing us to the 
principles that are to regulate and limit it; 
ſtill, the very ſubject of that application in the 
inſtance of teſtamentery diſpeſitions, ſeems in- 
trinſically to involve an inſuperable obſtacle 
to the attainment of certainty in the matter: 
the difficulty, 1 mean, is the unavoidable 
reference in ſome degree and ſhape or other, 
to the teſtator's intention, 


The application of the rule, is confeſſedly 
ſubjected to the reſult of an inquiry, to be de- 
cided by the ordinary rules for the intei pre- 
tation of wills; this is in fact, a reſort in the 
firſt inſtance to the diſcoverable intent of the 
teſtator, which is the leading principle of ſuch 
interpretation. The difference between the in- 
veſtigation whether the teſtator intended the 
rule 
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rule ſhovid apply or not, and the deciding 
B whether he intended ſuch a ſucceſſton as would, 
| in its own nature, abſtracted from any view 
| 


of the teſtator in the matrer, require or at- 
tract the application of that rule, falls ſhort 
of removirg the ele difficulty attending the 
conſtruction of a teftator's meaning: the 
ſhape of the enquiry is indeed changed, its 
point of aim more determinate, and its 
courſe more dired, but the intention of 
teſtator is ftill its object; and it feems abſo- 
lutely impoſſible to diſcharge the application 
of the rule from this reference to the tefta- 
tor's apparent intenuon, in reſpect to his uſe 
of the words heirs Ec. as comprehending 
or not, the ce claſs of beirs deſcribed, withe 
out exempting thofe words from all ſuſcepti- 
bility of reſtriction, qualification or expla- 
nation from any other words or expreſſions 
in the will. A doctrine which is exprefsly 
negatived by thoſe decided caſes, in which 
the admiſſion of the rule has been excluded 
by reſtrictive, qualifving, or 3 ex- 
preſſions. 


1 Harg. Law Mr. Hargrave indeed, in the obſervations I 
Tracts $62. have above referred to, expreſſes himſelf in 
my terms, which may at firſt glance, be thought 
to bear againſt the leading principle in the 
conſtruction of wills; when he ſays, if the 


party intailing meant to build a ſucceſ- 
| fion 
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fon of heirs on the eſtate of the tenant 


for life, he would apply the rule, even though 


the party ſhould expreſs in his wiil that the 
rule ſhould net be applied, and that the re- 
mainder to the heirs of the tenant for life 
ſhould operate by purchaſe. 


But upon examination, - this appears in ef- 
fe& 10 be only ſtriking the ballance between 
tvo incompatible intentions; the one, that the 


whole line of heirs and thoſe only ſhall take; 


the other, that they ſhall take by purchaſe, 


For the ſucceſſion, it ſeems, could not be 
fixed to the line of heirs (general at leaſt) of 


the tenant for life in bat way. If it veſts in 


the firſt heir genera! by purchaſe, it cannot 
go in ſucceſſion from him to ſucceeding 
beirs of the ſame enceſior, uct being beirs gene- 
rel of ſuch frft heir, but may eventually go 
to ſtrangers, either in defeF or exclvicn of 
beirs of ſuch anceſter. For if ſuch anceſtor, 
be the father or ex parte palernd of the heir 
ſo taking by purchaſe, and ſuch heir ſhould 


leave no heirs ex parte paterns, the ſucceſſion 


will be to his heirs ex parte materns, And if 
ſuch anceſtor ſhou!d be the mother or ex 
parte maternd of the heir fo taking by pur- 
chaſe, the ſucceſſion will be to his heirs ex 
parte paternd in preference of his heirs ex 
parte. his ſaid anceſtor, 1 
I 
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If therefore, the intention is once clear, 
that the ſucceſſion ſhall go and be confined to 
all the beirs of tenant for life; the direction 
that they ſhall rake by purchaſe, mult be re- 
jected for inconſiſtence, in order to fix the 
effect of the deviſe to its intended objefs, 
This concluſion ſeems indiſputable in limi- 
tations to the heirs general; but, poſſibly ſome 
doubrs may be conceived, in regard to its 
determined force in limitations to heirs ſpe. 
cial; ſeeing we have inſtances of limitations to 


heirs ſpecial veſting by purchaſe, ſubject to a 


future reſtrained courſe of ſucceſſion, through, 
all the ſame deſcribed heirs of the anceſtor 
referred to, as would have taken by deſcent 
from the ſame anceſtor. This was the doc- 
trine in Mandeville's caſe. ; 

In a limitation to the right beirs of J. &. 


without any antecedent limitation to J. &. 
himſelf, it appears, that to give the eſtate to 


his heir by purchaſe would not ſecure and 
confine the ſucceſſion to the whole claſs of 
deſcript beirs of J. S.; but in caſe of ſuck 
a limitation to the heirs of the body of J. S. 
we have ſeen it might. 

The impracticability therefore, of preſerv- 
ing the tranſmiſſion of the eſtate to the 
line of inberitable ſucceſſion from the anceſ- 
tor, if the heir is to take by purchaſe, how- 
ever incontrovertible in the caſe of heirs gene- 
ral, may be the ſubje& of a little further 

conſideration 
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conſideration in the caſe of heirs ſpecial ; 
the reſult of which, I think, will ſhew the 
ame concluſion applicable to both. 


The inſtances of a limitation to heirs /pe- 
cial, veſting by purchaſe, /o as to go through 
the whole line of ſuch heirs, can be autho- 
rities for the ſame mode of ſucceſſion only in 
analogous caſes ; conſequently, if the only in- 


ſtances of ſuch a ſucceſſion are confined to 


caſes where the anceſtor. takes no eſtate of 
freehold under the ſame inſtrument, they af- 
ford us no authority for a ſucceſſion in that mode 
where.the anceſtor does take an eſtate of free- 
hold by the ſame inſtrument. —-Nay, would 
not that very law which, in caſes where the 
ſpecial heir can take only by purchaſe for 
want of any eſtate in the anceſtor to connect 
with the limitation to the heirs, ſtrains fo far 
towards a deſcent as to ſupport the analogy 
in ſucceſſion, and carry it through the ſame 
line of heirs under the pretext of a deſcent, 
would not the ſame law, I ſay, avail itſelf of 
any eſtate of freehold in the anceſtor, to 
avoid the neceſſity for ſuch a fiction, and un- 
equivocally avow a genuine perfect deſcent ? 
The law, it ſeems, when it allows the courſe 
of ſucceſſion belonging to a deſcent in caſes 
where all foundation for a real deſcent is want- 
ing, does it only through the fictitious me- 
dium of a ſuppoſed deſcent ; but where is the 
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call, where the room for any ſuch reſort, in 
caſes where the foundation of a real deſcent 
exiſts in the freehold taken by the anceſtor? 
The ground for fiction being abſolutely pre. 
cluded, how is the intended ſucceſſion to 
be effectuated, but on the ſubſiſting baſis of a 
real deſcent? The conſtraint of reſort to a 
ſuppoſed deſcent, where the principle of a real 
one is demed, appears irreconcileable with 
the idea of diſpenſing with a real one where 
ſuch principle exiſts, The inference, if not 
encountered by one ſingle judicial deciſion or 
opinion to the contrary, ſeems ſo direct and 
ſtrong, that I am at a loſs how we are to de- 
ny or avoid its concluſive force, on the point 
in queſtion. 


But I am not appriſed of any one judicial 
deciſion or opinion in ſupport of the beir's 
taking the legal inheritance by purchaſe, where 
the anceſtor takes the legal freehold by the ſame 
inſtrument ; unleſs the ſucceſſion is reſtrained 
either by an expreſs direction to heirs of the 
ſpecial heir himſelf, as in Archer's caſe and 
others where the word heir &c. in the fingu- 
lar number is attended with words of limita- 
tion, or elſe by words of limitation ſuper- 
added to the words beirs &c. deſcriptive of 
a different ſpecies of heirs from the firſt words, 
as in the caſe put by Anderſen 1 Co, 956. In 

all 
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il which it is clear the inberitable ſucceſſion 
is expreſsly reſcinded or prohibited. 


The only caſes, I am aware of, wherein 
the heir has taken the inheritance by purchaſe 
in ſuch a way as to preſerve the line inberit- 
able ſucceſſion, have been, where the anceſtor 
himſelf took no eſtate capable of blending 
with, or being the baſis or inception of the in- 
heritance, as in Mandeville's caſe, and other 
caſes of that ſort; which, as I have obſerved, 
ſo far from being any ſort of authority for 
the heir's taking in the ſame way, in caſes 
where the anceſtor actually takes an eftate of 
freebold, affords the ſtrongeſt ground for a 
dire# contrary concluſion; in the forcible 
ſtretch of the law in thoſe caſes, towards a 
deſcent, by a fictitious adoption of it in a par- 
tial, imperfe& degree, where the want of any 
freehold in the anceſtor, excluded the poſſibi- 
lity of it in its true and complete ſtate. 


Under this view of the matter, may. we 
not fairly reſt in the concluſion, that the law 
will hot admit of an heir ſpecial, any more 
than 2 beir general, taking the inheritance by 
purchaſe ſo as to preſerve the line of deſcent from 
the anceſtor referred to, except in caſes where 
the anceſtor, to whoſe heirs the limitation is 
directed, takes no preceding eftate of freebold- 
by the ſame inſtrument ? If this be ſo, there 

Vor. I. X. is 
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is the ſame neceſſity in both caſes, for the 
heirs taking by deſcent, wherever the ſucceſ. 
fion is to pervade the whole line of heirs &c, 


deſcribed. 
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Our attention is next called to ſome obſer. 
vations of very high authority, upon the ap. 
plication of the rule I have been treating of. 
Lord Chancellor Thur/ow in the caſe of Jones 
v. Morgan above referred to, laid down 
ſome ſtrong featured poſitions, deſcribing 
the outlines of a diſtinction, applicable to 
all the caſes in which that rule had 
been, or can be agitated. His Lordſhip 
drew an inference from all the caſes, that, 
where the eſtate is ſo given, that after the li- 
mitation 10 the firſt taker, it is to go to every 
perſon who can claim as heir to the firſt taker, 
the word heirs muſt be words of limitation 
That all heirs taking as heirs muſt take by 
deſcent. In cafes, he ſaid, where he could 
bring it to the point, that the teſtator by the 
word heirs meant iſt. 2d. 3d. and other ſons, 
there he would change the words of the will; 
but in the caſe before him, he thought the 
word beirs was the very thing meant. — Sup- 
poſe, ſaid his Lordſhip, William had had a 
ſon, which ſon had had a ſon and died, leav- 
ing Sir William the teſtator, the eldeſt ſon of 
the ſon, would have been heir : If there had 
been a title, he would have taken it ; but the 

eſtate, 


eſtate, if the words had been words of pur- 
cba/e,* muſt have gone to the ſecond ſon; 
the deviſe to the firſt ſon being a lapſed de- 
viſe, like the caſe of bite and White ; but 
Sir William Morgan meant amn 
whoever Maud be beir. 


The Chancellor thought the argument im- 
material, that the teftator meant the firſt 
eſtate to be an ate for life. He took it, 
that in all caſes the teſtator did mean ſo. He 
reſted ĩt upon what the teſtator meant after- 
wards; if he meant that every other perſon 
who foould be beir ſhould take, he then 
meant, what the law would not ſuffer him to 
give, or the heir to take as a purchaſer.— 
His Lordſhip ſaid, that in converſing with a 
great authority, he aſked, what would become 
in the caſe ſtated of the grandſon ; that the 
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Words of purchaſe here, Lord Thurkew evidently 


meant, in the ſenſe of a imitation to firſt and cther ent 


of William ſucceſſively in tail male, in which caſe, the 
deviſe to the firſt ſon being lapſed by his death in the 
teſtator's life-time, that to the ſecond ſon muſt have 
taken place, in excluſion of the iſſue male of the firſt 
fon according to the caſe referred to. I have here ſlated 
the Chancellor as ſpeaking of the death of a firſt ſon of 
William in the life-time of Sir William the zeftator, 
which, doubtleſs muſt have been the intended expreſſion ; 
though the printed report referred to, ſays life · time of 
William, (who was the firſt taker) inſtead of Sir William 
(who was the teſtator.) 
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anſwer was, he ſhould take as beir. Lord 
Thurlow obſerved,” he knew he might; but 
then he muſt take by deſcent. All poſiible 
heirs, he ſaid,' muſt take as heirs, and not xs 
purchaſers ; that in all caſes where the limi- 
tation 1s of an eſtate of freehold to a man, 
and afterwards to his heirs &c. (whether ge- 
neral or ſpecial) ſo as to give it to the heirs az 
a denomination or claſs, the heirs ſhall be in 
by deſcent, and not by purchaſe. And tha, 
the caſe ſtated by Anderſon in Shelley's caſe, of 
a limitation to the uſe of A. for life, re- 
mainder to the uſe of his heirs, and of their 
heirs female, was the only one to the contra» 
ry, and in that caſe, the words heirs muſt be 
a deſcription of the perſons, in order to let 
in the limitation to the heirs female. 


Now, if the inference I have drawn from 
the very operative tendency of the law to 
hereditary deſcent, in its mode of ap- 
proaching it, where the requiſite ground for 
its perfect accompliſhment is wanting, be 
juſt ; if from ſuch premiſes, unoppoſed by 
any fingle repugnant deciſion or judicial opi- 


nion, the concluſion that the capacity of an heir 


to take the inheritance by purchaſe, ſo as to 
tranſmit it through the ſame line as by deſcent, 
is confined to thoſe caſes onLy where the an- 
ceſtor takes no eftate of freehold, be ſuffi- 
ciently founded, Lord Thurlow's doctrine 

embraces 
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embraces the ſubject, to the full extent of 
his expreſſion, For then, wherever the an- 

cefor takes the freehold, the inheritance 
will nat go to all the heirs &c. in the courſe 
of inhericable ſucceſſion, unleſs by an actual 
deſcent, And conſequently, if after the firſt 
taker, it is to go to every perſon who can claim 

a5 heir to him, the intended ſucceſſion can only 

be effectuated by taking the words heirs Sc. 

as words of limitation. If after him all heirs 

&c. are to take as ſuch, that is as anſwering 

that deſcription, they can only take by deſcent. 

If the law will not admit of all poſſible heirs 

&c. taking the inheritance, after its inception 
by a freebold in the anceſter, otherwiſe than by 

deſcent, it follows, that wherever the limi- 

tation to the heirs Sc. after a freehold to the 
anceſtor, is admitted to reach the whole 

denomination or claſs of heirs deſcribed, they 
muſt take by deſcent and not by purchaſe. 


Indeed, if we conſider the freehold, what 
it in truth is, a portion of the inheritance ; 
the rule ſays no more than, that you ſhall 
not apportion and divide the inheritance, be- 
tween the anceſtor and a line of ſucceſſors, 
claiming under a denomination belonging to 
them, only as his repreſentatives to an inheri- 
table eſtate derived from or under bim. 


. 
*. 
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This delineation of the rule, comprehend 
two diſcriminating lines, whoſe concurrence 
ſeems to decide its application ; the one is, 
that the perſon to claim the inheritance after 
the anceſtor, is to claim as heir Sc. that is, 
eo nomine and under that deſcription whoever 
ſuch perſon may be ; and the other, that the 
effe& of the limitation is not confined to the 
perſon ſo firſt claiming, or his repreſentatives 
as ſuch of any deſcription; but directed 
equally through all other perſons ſucceilively 
anſwering the ſame relative deſcription of 
beirſpip general or ſpecial, to the akcefor re- 
ferred to; and intitling them eo nomine or in 
that character only. It is evident, that the 
firſt branch of this diſtinction will exclude 
all thoſe caſes, where the words heirs of the 
Body Sc. are, by other words of reference or 
qualification explained or reſtrained to the 


ſenſe of firſt and other ſens Fc. as in Walker 


v. Snow —Lifle v. Gray and others of that de- 
ſcription ; equally with the caſes of marriage 
articles and executory truſts, wherein a ſimi- 
lar conſtruction has prevailed ; as well as all 
thoſe wherein, on account of words fubjoin- 
ed, the perſons to take, cannot take as heir: 
or by virtue of that deſcription, by reaſon of 
the diſtributive direction amongſt feveral noi 
conſtituting an heir, or as tenants in common or 
in ſome other mode irreconcileable with the 
courſe of a deſcent as in Doe v. Laming and 
others of that ſort; together with thoſe 
where 
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where the deſcription is directed to a preſump- 
tive heir in the life-time of the anceſtor, as 


in © Burchett v. Durdan and others of that 


claſs. Whilft the latter branch of che diſtinc- 
tion, excludes all thoſe caſes, wherein the 
import of the words heir &c. in the ſingular 
number, is, by annexed words of limitation, 
confined to the f, next, or one individual beir 
&c. and his heirs Fc. or to ſuch beir Sc. for 
life: as in Cheeke v. Day, Archer's caſe, White 
v. Collins and others of like complexion ; 
as well as thoſe where the words of limitation 
ſuperadded to the words heirs Ec. denote a 
different ſpecies of heirs from that deſcribed 
by the firſt words: as in the caſe put by Ander 
ſen in Shelley's caſe. At the ſame time, that 
it admits all thoſe caſes, where, though the 


teſtator inſerts truſtees to ſupport contingent 


remainders, as in Papillon v. Voice, Coulſon v. 


Coulſon, Sayer v. Maſter man, Wright v. Pear- 


ſen, Perryn v. Blake, Ambroſe v. Hodg ſon & 
Ux. and Jones v. Morgan, or even proceeds to 
impoſe a reſtriction againſt alienation, as in 
Leonard v. Earl of Suſſex (ſuppoſing it had 
been an eſtate executed) Perryn v. Blake and 
Thong v. Bedford, or to reſtrain the ſucceſ- 
hve heirs &c. to eſtates for life, as in Hayes 
v. Foorde; yet he does not fix on, or ſtop at 
any particular heir &c. and bis heirs &. 
nor point at a ſtri& ſertlement, on firſt, and 
other ſons; but appears to have the whole 
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line of heirs &c. equally in the extent of his 
contemplation ; and only attempts to reſtrain 
the intereſts or powers of the firſt taker, or 
any of his heirs, to limits, by law incompa- 
tible with the directed and intended ſucceſion 
through the whole claſs of heirs &c.—A de- 


tailed application of this diſtinction, to all the 


1 Harg. Law 
Tratt 555. 


particular caſes, would be too prolix for this 
place, I ſhall, therefore, leave it to the in- 
duſtry of the reader ; who, if ſufficiently in- 
tereſted to make the experiment, will, I am 
confident, find ample recompence for his 
pains, in the ſucceſs of it. 


The above diſtinction agrees in effect with, 
and brings us to the ſame concluſion, in re- 
ſpect to the application of the rule, as the 
principles laid down in more general terms 
by Mr. Hargravez a concurrence to which 
that gentleman alludes, when he ſays (in the 
obſervations above referred to) that his no- 
tions, about the rule in queſtion, ſubſtantially 
2ppear in great meaſure to accord with hoſe 
ittribured to a living judge of equity of the 
firſt rank and diſtinction. That at leaſt, it 
might be collected from the printed report 
of his judgment in the great caſe of Jones v. 
Morgen, in its latter ſtage, that his general 
impreſſions of the rule were not unſimilar to 


ae which it was his (Mr. Hargrave's) in- 
. tention, 


IN 
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tention to ſtare and inſiſt upon in a more 
particular manner. 


Mr. Hargrave's obſervation, that where it 
is once ſettled that the donor or teſtator ap- 
plied the words intentionally to comprize the 
whole line of heirs to the tenant for life, the 


rule muſt apply of courſe, ſuppoſes the con- 
currence of thoſe lines of diſtinction, which 


are contained in Lord Thurlow's poſitions, 


to exiſt in the caſe falling under that pre- 
dicament. But a direct application of 
theſe lines themſelves ſeems to afford us a fair 
medium for ſettling the teſtator's preſumable 
intention, in his uſe of the words heirs &c. ; 
and to reduce the inquiry, reſpecting the ad- 
miſſion of the rule, to two imple queſtions ; 
viz. Is the limitation to the heirs Sc. ſo cal- 
culated and directed, that the perſon claiming 


under it, muſt intitle himſelf merely under 


the deſcription of beir of the ſpecies denoted 
by the words in their technical ſenſe ? And 


if ſo, is there any thing to reſtrain the ſame. 


words from equally extending to, and com- 
prehending all other perſons ſucceſſively an- 
ſwering the ſame deſcriptien, or from intitling 


them alike under it and eo nomine only? A 
negative anſwer to either branch of this en- 


quiry, ſeems to exclude the application of the 
rule; whilſt an affirmative one zo both, will, 
2ccording to the grounds I have been en- 
deavouring 
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deavouring to explain, bring the caſe —_— 
within it. 


And if ſuch an affirmative reſolution of 
this inquiry, be allowed, (as I think it fairly 
may) a ſufficient criterion of the teſtator's 
intention to compriſe the whole line of heir: 
Sc. of the firſt taker; then, it affords us that 
anſwer to the previous queſtion referred to 
by Mr. Hargrave, which immediately opens 


the door to the rule, upon the principles laid 


down by that gentleman. 


Under ſuch a coincidence of authorities, 
bearing to the ſame concluſion, we might, 
perhaps, be juſtified in referring the appli- 
cation of the rule in Shelley's caſe, to the teſt 
of the inquiry I have ſtated ; without further 
ſolicitude about the teſtator's poſſible or pro- 
blematical intention; which, thoſe who have 
been moſt converſant in preparing or ſettling 
wills, too well know is frequently inexplica- 
ble by a teſtaror himſelf, even on points not 
in the leaſt implicated with technical learn- 
ing; but, upon technical queſtions, ſuch as 
that reſpecting the rule in Shelley's cafe, how 
are we to aſcribe any intention at all to the 
teſtator, that ſuch rule ſhould be rejected or 
admitted? Can a teſtator be ſuppoſed to en- 
tertain any meaning, in regard to a rule, to 


which he is a perfect ſtranger ? A ſubject, 
which 


defined and diſtinguiſhed. 
which never entered, or could enter his con- 


templation ; a point of which he never had 
any conception or idea at all ? 


The queſtion in its true ſhape is, whether 
the diſpoſitions which the teſtator appears to 
have intended are incompatible or not, with 
the admiſſion of the rule. And the reſolu- 
tion of this queſtion, if left to the reſult of 
that enquiry, to which I have endeavoured to 


refer the admiſſion or excluſion of the rule in 


Shelley's caſe, will never, 1 believe, be found 
much at variance, with the preſumable ſcope 
of the teſtator's general intention ; notwith- 
ſtanding his having, in expreſſion, confined 
the firſt taker to an eſtate for life. 


If the teſtator meant, according to the 
terms of the propoſition, that the perſon who 
ſhould take after the tenant for life, ſhould be 
any perſon 1ndiſcriminately anſwering the deſcrip- 
tion of beir Sc. of ſuch firſt taker, and en- 
titled only in reſpe of ſuch deſcription; and 
that all other perſons ſucceſſively ſucceeding 
to the /ame deſcription ſhould eo nomine, and 
by virtue only of ſuch relation to the anceſtor, 
equally ſucceed to the eſtate ; it follows, that 
he could not have any particular object of at- 
tention among all this «nknown claſs of ſucceſ- 
/ors ; much leſs any preference of any one of 
them, 
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them, to that flock or ſource from which his 
bounty reaches them, only by emanation as 
it were. | : 7903 


The diſpoſition, in its progreſs to heirs 
Sc. at large, is only a modified extenſion of 
the gift to the anceſtor ; the immediate and 
ſole known object of the teſtator's favour, 
in relation to whom alone the eventual ulte- 
rior takers can bring themſelves within the 
track of his notice: What ground have we 
then to aſcribe to the teſtator, any impulſe of 
diſtinction, among ſuch equaliy unaſcertained 
acceſſory objects of his view? What pretence 
for inferring any ſuch preference of any one 
individual of them, to the reſt, and even to 
the anceſtor himſelf; as to intruſt that one 
with a power of defeating the ſucceſſion to all 
the reſt, whilſt it is denied to their common 


anceſtor ? 


Unleſs we have ſome apparent grounds 
for preſuming a diſtinction in the teſtator's 
mind, between the perſon firſt happening to 
anſwer the general deſcription, and any one 
ſucceeding to the ſame place; it is fair to 
ſuppoſe the teſtator meant, that the ſuccef- 
ſion ſhould go equally ſecured, to the whole de- 
ſcript line of takers, under one and the ſame 
general reference to the ſame anceſtor. But 
this meaning, would be as ſubſtantially vio- 
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lated by inveſting the rt fortuitous heir, 
with the power of defeating the ſucceſſion to 
the «whole ſequel train, as by inveſting the an- 
ceſtor himſelf with ſuch power; except that 
the firſt heir himſelf would, in the latter caſe, 
be equally ſubjected to it with all the reſt, 
And why not, if the teſtator has not diſtin- 
guiſhed that firſt from the ref, nor of conſe- 
quence preferred him to the ancefter ? 


The law impoſes the dilemma of commit- 
ting ſuch power either to the anceſtor or his 
next heir: will any reaſonable inference of 
the teſtator's in/ention in the matter, induce 
the preference of an unknown derivative 
character, accidentally meeting the terms of a 
general deſcription, to the original attractive 
object, the groundwork of the teſtator's 
bounty, and to which the attendant relative 
deſignations ſeem mere appendages? If not, 
there is no more apparent violence offered to 
the teſtator's preſumable intention, by veſting 
the inheritance in the anceſtor, than in his firſt 
heir, wherever that heir is not diſtinguiſhed 
from the reſt, but all heirs of the deſcription 
uſed, appear to be equally in his contempla- 
tion. 


After all, we are conſtrained to admir, 
that whatever have been, or, may be the at- 


tempts to reduce the rule in Shelley's caſe, to 
one 
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one indiſputable line of application, in teſta. 
mentary diſpoſitions; it will ever remain im- 
poſſible to deliver the ſubject from that dif. 


ficulty, which in ſome inſtances, muſt leave 


our concluſions a- float, reſpecting the exif. 
tence of thoſe premiſſes, on which the appli. 
cation is made to depend, vix. the teſtator's 
intent equally to include the whole line or deno- 
mination of heirs expreſſed. This will hap- 
pen, wherever inconſiſtent expreſſions or diſ- 
poſitions in the will, ſuſpend the militating 
arguments of intention, nearly in equilibrio, 
But ſuch caſes, I think, muſt be few, in com- 
pariſon of the great majority, wherein the 
anſwer to that inquiry to which I have conſi- 
dered the application of the rule immediate- 
ly referrable, will be pretty readily: and fatis- 
factorily decided. And if fo, the principles 
afforded us by the ſe authorities I have 


referred to, and of Which, I have endea- 


voured to ſhew the general convergency into 
one common focus of operation; may juſtly 
be allowed, to have furniſhed us with ſome 
ſteady lines, for directing the application of 
the rule in moſt caſes of common occur- 
rence; and which reduce the difficulty to little 
more, than what accidentally attends, and 
muſt attend, the application of every rule of 
law or conſtruction; upon which our conclu- 
ſions will occaſionally feel ſome. ſort of vi- 
bration, between the impulſes of incongru- 
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ent circumſtances, of which the pris oppo 
rancy ĩs ſcarcely aſcertainable. | 


Having now diſcharged that degree of at- 


tention to the much agitated rule in Shelley's 
caſe; which, I imagined, would be neither 
wholly unacceptable, nor uſeleſs, to ren 
whoſe concerns intereſted them in the 


jects of this treatiſe ; I ſhall next proceed to 


notice the ſecond claſs of caſes, which are ex- 
ceptions to the laſt of the four deſcriptions of 
contingent remainders above given. Theſe 
are grounded upon that reſpect and attention 
which (within certain bounds, and where it 
contravenes no rule of law) is paid to the in- 
tent of a teſtaror, wherever it can be col- 
lected from any particular expreſſions in his 
will, I mean the cafes wherein a limitation 
in a deviſe to the heir ſpecial of a perſon liv- 
ing, has been adjudged a deſcriptio perſon, 
or ſufficient deſignation of the perſon for the 
remainder to veſt, notwithſtanding the gene- 
ral rule that nemo eſt heres viventis. But 
theſe caſes have been, either, where the li- 
mitation to the heir ſpecial has been qualified 
by the words now living, or ſome other cir- 


cumſtances have appeared in the will, to ma- 


nifeſt the teſtator's intention, that the eſtate 
ſhould veſt . 


As where A. deviſed land to J. S. and 
his heirs, during the life only of B. upon truſt 
to 
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to permit and ſuffer B. during his life tg 


receive the profits, he committing no waſte, 


and after the deceaſe of B. then to the 


 heirs-male of the body of B. now living, and 


to ſuch other heirs-male or female as he 
thereafter ſhould happen to have of his body; 
B. had iſſue C. a ſon ben living. The court of 
King's-Beach adjudged that B. took a truf 
eſtate for life, and that the remainder in tail 
veſted in C immediately, and was not contin- 
gent; for that the words now living made the 
limitation a ſuificient deſignation of the per- 
ſon; and this judgment was afterwards af- 
firmed in the Houſe of Lords. A like judg- 
ment had before been given in the court of 
King's Bench in another caſe on the ſame 
will, on the very ſame point; which judg- 
ment was reverſed in the Exchequer-cham- 
ber, and that reverſal again reverſed in the 
Houſe of 1.ords, as appears in the reports 
cited in the margin. It is to be obſerved, 
that Chief Juſtice Holt afterwards in the caſe 
of Broughton and Langley denied the caſe of 
Burchett and Durdant to be law, in regard 
to the ve not being executed in B. 


Again, where there was a deviſe to truſ- 
tees for the term of twenty-one years for the 
payment of debts and legacies, remainder to 
teſtator's firſt ſon in tail- male, remainder to 
the heirs-male of the teſtator's body, and for 
default of ſuch iſſue to J. S. for ninety-nine 

years, 


years, if he ſhould ſo long live, remainder to 


male, remainder to the heirs- male of the body 
of the teſtator's aunt E. L. lawfully begotten, 
and for default of ſuch iſſue the reverſion and 
remainder to the teſtator's right heirs. The 
teſtator gave a legacy to his ſaid aunt E. L. 
thereby - taking notice that ſhe was then 
living, he alſo took notice of her having three 
ſons, ro whom he gave a legacy; he alſo gave 
bis beir at.law an annuity out of the lands 
and legacies to her children. The teſtator 
died without iſſue, and fo did J. S. and the 
queſtion was, whether the eldeſt ſon of E. L. 
(the ſaid E. L. being living at the teſtator's 
death) or the heir at law of the teſtator was 
intitled to the land, 


It was inſiſted on the part of the heir at 


body of E. L. was a contingent remainder, 
and conſequently void, becauſe there was no 
preceding veſted freehold to ſupport ĩt; that 


ſon by way of defignatio perſone, he not an- 
ſwering the deſcription of heir-male of the 
body of his mother at the teſtator's deceaſe, 
becauſe nemo eſt heres viventis. But it was 
adjudged in the court of Exchequer, that he 
was intitled under the deviſe in- queſtion; 
Vor. I, 5 | for 


his firſt and other ſons ſucceſſively in tail- 


law, that the deviſe to the heirs-male of the 


it could not operate as a deviſe to the eldeſt 
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for that he was the perſon deſigned by the 
appellation of beir- male of the body of E. I. 
1 

The court held, that though in the ſtricteſt 
legal ſenſe of the word heir, the eldeſt ſon of 
E. L. could not be heir-male of her body 
during her life; yet the word beir had ano- 
ther more general ſcnſe, in which it was uſed 
for heir-apparent ; in which ſenſe it was appli- 
cable to him at the time of the teſtator's de- 
ceaſe; that the teſtator had taken notice, 
that his aunt E. L. was living, and that ſhe 
had three ſons 3 he therefore could not mean, 
that the eldeſt fon ſhould take frifly as heir, 
but as heir-apparent he might. Beſides, he 
took notice of his own heir, and gave her an 
annuity out of the lands ;. which ſhewed his 
intention, that ſhe ſhould not have all the 
lands; and the limitation to his own right 
heirs was expreſsly in default of iſſue-male ef 
the body of his aunt E. L.; ſo that it was 
plain he intended the apparent heir-male of 
E. L. ſhould take before his own heir ge- 
neral; and that his own heir ſhovld not take 
whilſt there was any iſſue of E. L.; and that 
this was like the caſe. of Burchett and Dur- 
gant, ſince there could be no great difference 
between heirs-male of the body of B. then 
living, and heirs-male of the body of the 


Vide ſupra, teſtator's aunt lawfully begotten, the word 


145 in mar- 
gin. 


begotten 
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begotten being tantamount to the words 
then loving. This judgment was afterwards 
reverſed in the Exchequer-chamber, and 
that reverſal again reverſed in the Houſe of 
Lords. | ; 


So, where a teſtator after charging the 
lands with annuities to his wife, and after her 
deceaſe to four of his five daughters, and an- 
other annuity-to his fifth daughter M. for ſe- 


ſhould ſo long jointly live, to commence at 
the expiration' of the term of two years 
thereafter given in the premiſſes to the ſaid 
M. and the death of teſtator's wife; and af- 
ter deviſing the premiſſes to his ſaid daughter 
M. for two years after his deceaſe, with re- 
mainder to his ſon R. (if then living) for 
ninety years, if he ſo long lived; he deviſed 
the premiſſes ſo ſubject, to R's heira- male and 
to the heirs of his daughter M. jointly and 
equally, and their heirs and aſſigns for ever. 


ten of the ſaid R. at the time of his deceaſe, 


figns of the ſaid M. lawfully begotten of ber 
body, to hold to the heirs and aſſigns of the 
| faid M. for ever. The ſon R. at the time of 
the will, had one ſon and two daughters; and 


the daughter M. had then one ſon, 


And for want of heirs male lawfully begot- 


he deviſed the premiſſes to the heirs and af- 


Goodright 
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venty years if ſhe and the teſtator's ſon R. 
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On the teſtator's death, M. entered, and 
held the whole of the lands for the two 
years; when the ſon R. entered and held 


them till his death, upon which, M. enter. 
ing, the ſon of R. brought his ejectment. 


Upon the caſe being argued in the court of 
C. B. De Grey, C. J. ſaid, the queſtion was, 
whether there was a ſufficient de/ignation of the 
perſon to make the /on of M. take as her 
heir living the mother ; that two hundred 
years ago it might have been thought not 
ſufficient, becauſe the deſcription was not le- 
gally and Yechnically true. But that, within 
a century paſt, a more liberal conſtruction of 
the words of a teftator had prevailed ; and 
they had been generally taken in their popu- 


lar ſenſe, which was moſt likely to have 


been his meaning. That in the principal 
caſe, the intent of the teſtator was clear, that 
the ſame favour ſhould be extended to the 
heirs of M. as to the heir male of R.; he 
took notice that M. was living by leaving 
her a term, and a ſubſequent annuity ; and 
meant a preſent intereſt ſhould veſt in her 
heir, that is her heir apparent during ber life; 
he therefore did not think the leſſor of the 


plaintiff was intitled to more than one moiety 


of the premiſſes. —The reſt of the Juſtices 


i agreed in the ſame opinion, and the plaintiff 


had judgment as to one moicty only. 


We 


defined and diſtinguiſhed. 


We may obſerve, however, that there 
was not one of the laſt noticed claſs of caſes, 
in which the anceſtor took the legal eſtate of 
freehold. 


Thoſe caſes only operated by way of ex- 
ception to the rule, that nemo eſt heres viven- 
tis; and conſequently made that a veſted limi- 
tation which, otherwiſe would, according to 
that maxim, have been contingent. 


There is another claſs of caſes, which are 
ſometimes, and for ſome points, blended with 
thoſe I have laft noticed ; but they may be 
conſidered as only relative, by way of excep- 
tion, to the doctrine reſpecting the neceſſary 
completion of the full deſcription in a ſpecial beir 

to take by purchaſe, laid down by Lord Cote 
1 Inf. 246. and purſued in Counden, v. Clerk, 
Moor 860. Hob. 29. Jet. Cen. 294. 
and ſeveral other caſes referred to below.“ 


A leading caſe of the claſs I am now advert- 
ing to, as exceptions to the doctrine of Lord 
Coke, is that of Brown v. Bartbam where 


＋˙˙˙ 
— 


Aſhenhurſt and Curtis cited Hob. 34. Palm. 50. 
Southcot and Stowell ſupra p. 32. Starling and Elrich 
Prec. Canc. 54. Ford and Lord Oſſulſton Vin. Abr. 
Deviſe U. c. p. 2. in margin. Dawes and Ferrars 2 P. 
Was. 1 Prec. Can. 54. Vin. Ab. Deviſe W. 6. note 
on pl. 3, 
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upon a deviſe to truſtees and their heits, in 
truſt to ſell a ſufficient part for payment of 
debts and legacies, and after payment there- 
of to convey the reſidue to R. and the heirs 
males of his body, and for want of ſuch heirs 
males to the heirs males of the body of B. 
(the teſtator's great-grandfather,) and for 
want of ſuch heirs male, to his own right 
heirs for ever; it was held by Lord Cowper, 
that the words of the will were 1uficient to 
veſt the eſtate in E. a couſin of the teſtator, 
who was heir male of the body of the great- 
grandfather to have taken by deſcent, though 
not at the ſame time heir general, there be- 
ing a daughter of an elder brother of E.'s 
father, who was heir general of B. There are 
other caſes of the ſame deſcription referred 
to below:* to which I may add, that of 
Wills v. Palmer tated in a former page of 
this treatiſe ; But caſes of this deſcription do 
not immediately relate to the doctrine of 
contingent remainders: For the queſtion, in 
them is not whether certain circumſtances 
may take a limitation to the beirs Sc. out of 
the general rule, that nemo eſt heres viventis, 
and occaſion the eſtate to veſt in the beir- appa- 


3 EEE 1 7 "Ig 


— 


Vide caſe cited by Hale 1 Ventr. 381. Bowman 
and Yates Canc. Caſe 145. Hale's Opinion in Pybus 


. Mitford 1*Ventr. 372. 1 Freem. 351. 369. 2 Ley. 
75. Wall v. Baker. 1 Stra. 41. 


rent, 


2 


defined and diftinguiſhed. 


rent, under ſuch deſcription inſtead of being 
a contingent remainder as in the caſes I have 
before cited: but the point agitated in the 
laſt mentioned cafes, reſpects the extent of 
the general rule, that a perſon, in order to 
take by purchaſe, under the deſcription of 
heir ſpecial, muſt anſwer both parts of that 
deſcription, by being actually heir, as well as 
that /pecies of beir denoted by the deſcription, 
according to Lord Ceke's doctrine, above re- 
ferred to. I have therefore no occaſion to 
enter into a detail of thoſe caſes here; but 
for the ſatis faction of thoſe who wiſh to ſee 
a clear and judicious diſcuſſion of the prin- 
ciples and doctrine drawn into queſtion in 
them, I cannot do better, than refer to the 
learned and ingenious note of Mr. Hargrave, 
in the laſt edition of Lord Coke's firſt Inſti- 
tute; where in note 3. fo. 24. 3. the doc- 
trine laid down by Lord Cote, its principles 
and diſtinctions, and the ſeveral authorities 
and caſes relative to it, are conſidered and ex- 
plained with great accuracy and judgment; 
and where the reader is alſo preſented with a 
note of Lord Hardwicke's opinion, upon his 
affirming the decree of Lord Cowper in the C 
faid caſe of Newcomen v. Barkham. 


Having ſufficiently noticed the general 
exceptions, to the literal extent of the four 
deſcriptions I have above given of contingent 

Y 4 remain- 
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remainders; it may be proper to explain 
the diſtinction betwixt that kind of uncertain, 
ty which makes a remainder contingent, and 
an uncertainty of a different kind which ap. 
pears to have been ſometimes confounded 
with it; I mean the uncertainty of a re. 
mainder's ever taking effect in poſſeſſion ; 
a diſtinction not always attended to, but 
abſolutely requiſite to complete an, accurate 
notion of what is in law conſidered as a c n- 
tingent eſtate, For wherever there is a par- 
ticular eſtate, the determination of which 
does not depend on any uncertain event, and 
a remainder 1s thereon abſolutely limited to 
a perſon in eſſe and aſcertained; in that caſe, 
notwithſtanding the nature and duration of 
the eſtate limited in remainder may be ſuch, 
as that it may not endure beyond the parti» 
cular eſtate, and may therefore never take 
effect or veſt in poſſeſſion, yet is it not a con- 
tingent, but a veſted remainder. As if a 
leaſe be to A. for life, remainder to B. for 
life or in tail, here, notwithſtanding B. may 
poſſibly die or die without iſſue in the life- 
time of A. and conſequently never come in- 
to poſſeſſion, yet is his remainder veſted in 
intereſt, and by no means compriſed in the 
legal notion of a contingent eſtate, 


It is not the uncertainty of ever taking ef- 
ect in poſſeſſion, that makes a remainder con- 
tingent ; 


d-fned and difinguited 
tingent ; for to that, every remainder for life 
or in tail is and muſt be liable; as the re- 
mainder-man may die, or die without iſſue 
before the death of the tenant for life. The 
preſent capacity of taking effect in poſſeſſion, if 
the poſſeſſion were to become vacant, and 
not the certainty that the poſſcſſion will be- 
come vacant before the eſtate limited in re- 
mainder determines, univerſally diſtinguiſhes 
a veſted remainder from one that is contin- 
gent. 


For inſtance ; if there be a leaſe for life 
to A. remainder to B. for life, here the re- 
mainder to B. although it may poſſibly never 
take effect in pcſſaſion, becauſe B. may die 
before A. yet, from the very inſtant of its li- 
mitation, it is capable of taking effect in poſ- 
ſeſſion, if the poſſeſſion were to fall by the 
death of A. it is therefore veſted in intereſt, 
though perhaps the intereſt ſo veſted, may 


determine by B.'s death, before the poſſeſſion 


he waits for may become vacant, 


On the other hand, if there be a leaſe for 


life to A. and after the death of J. D. re- 


mainder to B. in tail; in that caſe the re- 
munder to B. is not capable of taking effect 
in poſſeſſion during the life of J. D. although 
the poſſeſſion ſhould fall by the determina- 
tion of A.'s eſtate : but if J. D. chance to 

dic 


329 


330 Contingent Remainders 


die before the determination of the particy. 
lar eſtate, then does B.'s remainder by ſuch 
event become capable of taking effect in puſ- 
eien when it ſhall happen to fall, and is 

(159) then in the ſame ſtate as if it had been ori- 
ginally limited without any regard to the 
death of J. D. This very eſſential altera- 
tion in the nature of B.'s remainder, occa- 
ſioned by the timely event of J. D.'s death, 
is the change of a contingent, into a veſted eſ- 
tate; before that event it had not the capacity 
of veſting in poſſeſſion, and it was doubtful 
whether it ever would have it or not; it was 
thereſore not veſted at all: by that event it 
acquires the capacity of veſting in poſſe, 
when the pcſſaſion becomes vacant; it is 
therefore veſted in intereft, though it is yet 
uncertain whether it ever will veſt in pf 
Men; for it is ſtill poſſible, that B. may 
die without iſſue during the continuance of 
the particular eſtate, 


In ſhort, upon a careful attention to this 
ſubject, we ſhall find, that wherever the pre- 
ceding eſtate is limited, ſo as to determine 
on an event which certainly muſt happen; 
and the remainder is ſo limited to a perſon 
in eſſe, and aſcertained, that the preceding 
eſtate may, by any means, determine before 
the expiration of the eſtate limited in re- 
mainder ; ſuch remainder is ved. On 


the 


defined and diſtinguiſhed. 

the contrary, wherever the preceding eſtate 
(except in the inſtances before noticed, as 
exceptions ..to the deſcriptions of a contin- 
gent remainder) is limited, ſo as to determine 
only on an event which is uncertain, and may 
never happen; or wherever the remainder is li- 
mited to a perſon not in eſe or not aſcertain- 
ed; or wherever it is limited ſo as to require 
the concurrence of ſome dubious uncertain 
event, independent of the determination of 
the preceding eſtate and duration of the ef- 
tate limited in remainder, to give it a capa- 
city of taking effect; then the remainder is 
contingent. 


I am the more particular on this point, 
from a deſire of preventing the errors, which 
muſt affect our concluſions upon queſtions 
of law concerning this ſubject, if the wncer- 
tainty of taking effect in poſſaſion, ſhould form 
any part of our notion of a contingent re- 
mainder : ſuch a principle would ſcarcely 
fail to miſlead us in every caſe of the leaſt 
doubt. Suppoſe a leaſe be to A. for life, 
remainder to B. during the life of 4. and 
the queſtion to be put, whether this remain- 
der to B. be a veſted or a contiagent intereſt ? 
Upon the principle laſt mentioned, this re- 
mainder, which would be abſolutely void 
were it not for the poſſibility of its taking 
effect by the forfeiture or ſurrender of A. 
| | muſt 
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muſt neceſſarily be deemed contingent; be. 


cauſe ſuch forfeiture or ſurrender, upon which 
its taking effect in poſſeſſion entirely de. 
pends, are doubtful uncertain events, which 
probably may never happen. There are in- 
ſtances of this ſort of argument for conſider. 


ing ſuch remainders as contingent. 


Now, it is very true, ſuch a remainder 
as I have laſt inſtanced, may never take 
effect in poſſeſſion : it depends on a dubious 
uncertain event whether it ſhall or not, nay 
the probability is againſt it; yet, certain it 
is, there are not wanting caſes enough in 
our books to prove ſuch a remainder to be a 
veſted intereſt, But this is not the only in- 
ſtance wherein the ſame principle would 
lead us into miſtakes; it would carry us 
much farther, and prove many other re- 
mainders to be contingent, which have ever 
been undoubtedly conſidered, as perfectly 
veſted in intereſt as any remainders whatſo- 
ever, 


If we examine the ſame caſe by the diſ- 
tinctions I have laid down, we ſhall find it 
fall clearly under the deſcription of a veſted 
remainder ; for here is a preceding eſtate to 
determine on an event which certainly muſt 
happen, (viz. the death of A.) and the re- 
mainder is ſo limited to a perſon in eſe, that 


| the preceding eſtate may by ſome means 
(viz. by forfeiture or ſurrender) determine 
before the expiration of the eſtate limited in 
remainder, i. e. before the expiration of A. s 
life ; accordingly, if 4.'s life be not expired 
at the determination of the particular eſtate, 
which it will not, if A. ſhould commit a 
forfeiture, or make a ſurrender, then will 
the remainder take effect in poſſeſſion : there- 
fore it comes expreſsly within the terms of 
the foregoing deſcription of a veſted remain- 
der; and as this conclufion correſponds 
with the authorities in point, it may fairly be 
conſidered as an inſtance of the juſtneſs of 
that diſtinction from which we can thus im- 
mediately derive it. 


I am very well apprized that Lord Chief 
Juſtice Lee, in his argument in the caſe of 
Smith, on the demiſe of Dormer v. Packburft 
et al. as reported by YViner, ſeems to ſtate the 
ſame caſe as an inſtance of one ſort of contin- 
gent remainders, in the words following : 
e 24ly, Where the particular eſtate may de- 
© termine before the remainder can com- 
4 mence, as an eſtate to A. for life, and from 
and after the determination of his eſtate, 
© then to B. during the life of A. this is good 
© by contingency, that is if A. forfeit his eſtate 
e by alienation or otherwiſe, in his life- 


© time.” This paſſage I formerly obſerved 
l to 
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to have been cited, in a note under the defini. 
tion of a contingent remainder, in Batoy's 
Abridgment ; and thereupon ' expreſſed my 
wiſh that its force had been duly weighed be. 
fore it had been offered to the reader in that 
detached form, which muſt neceſſarily miſlead 


him. Bur I find it has been ſince very pro- 


perly omitted by the judicious Editor of the 
fourth improved edition of that valuable 
book. h | 


The quotation was taken from Viner's re- 
port of the argument at large, and when fo 
detached nothing appears to control or inva- 
lidate its authority: But when connected with 
the ſequel of the ſame argument, its force 
vaniſhes under the cleareſt evidence of ſome 
miſtake or inaccuracy of expreſſion in the 
words ſo quoted: To be ſatisfied of this we 
have only to read the following paſſage, 
which occurs a few lines lower in the ſame 
argument: © As a leaſe to A. for life, re- 
© mainder to another during the life of 4. 
ce this is good, becauſe by poſſibility the re- 
© mainder may take effect, by the tenant 
« for life's alienating or committing a forfei- 


« ture ; this poſſibility is therefore conſidered 


ce as an intereſt in the grantor, which he may 


limit, and is that ſort of intereſt which the 


te truſtees have for preſerving contingent 


te uſes, and is not a mere right of entry, 1 
c g con- 


U 
defined and diſtinguiſhed. 


« 4 contingent remainder but a VESTED ESTATE, 


« to take effect by thoſe ways and methods 
« of determination to which the particular 
« eſtate was ſubject when it was created.” 


This laſt paſſage goes directly to the point, 
and is concluſive: it expreſsly ſtates the very 
ſame caſe, and affirms, that ſuch remainder 
is not a contingent but a veſted eſtate, to prove 
which ſeveral authorities are there cited; 
for all which I refer the reader to the argu- 
ment itſelf. Agreeable to this idea was the 
judgment given in that caſe, ſo far as it re- 
ſpects the point I am now conſidering ; 
which judgment was afterwards affirmed in 
the Houſe of Lords, It is evident, there- 
fore, the firſt cited paſſage muſt be erroneous; 
and as ſuch I ſhould have paſſed it over with- 
out notice, had I not apprehended it might 
have been miſtaken for an authority, by thoſe 
who ſhould meet with it detached from the 


cale at large. 


The above cited caſe of Smith on the de- 
miſe of Dormer v. Packhurſt et al was a li- 
mitation in remainder (after ſeveral preced- 
ing eſtates for life and in tail) to the uſe of A. 
for 99 years if be ſhould ſo lang live, and from 
and after the death of A. or other ſooner deter- 
mination of the eſtate limited to him for gg years, 
to the uſe of truſtees and their heirs during 
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the life of the ſaid A. upon truſt to preſeryg 
contingent eſtates &c. and for that purpoſe 
to make entries and bring actions Sc. but to 
permit the ſaid 4. to receive the rents and 
profits c. during the term of his life; and 
after the end or other ſooner determination 
of the ſaid term, to the uſe of the firſt and 
other ſons of A. ſucceſſively in tail-male, 
with divers remainders over. By the expira- 
tion of all the preceding eſtates, A. came in- 
to Poſſeſſion of the eſtate limited to him for gg 
years; and having a ſon, he, together with 
that ſon, when he came of age, levied a fine 
of the lands to make a tenant to the precipe, 
and ſuffered a recovery of the ſame, in which 
the ſon was vouched. The ſon died wich- 
out iſſue, and afterwards A. died without 
leaving any other ſon; the next ſurviving re- 
mainder-man made his actual entry within 
five years, and the queſtion was, W hether 
the recovery had barred his remainder ? 


This point depended entirely on another 
queſtion, Whether the freebold was in the 
truſtees during the life of A. or not? For if 
it was, the recovery was not well ſuffered for 
want of a good tenant to the præcipe, and 


conſequently did not bar the remainder ; but 


if the truſtees had not the freehold, then it was 
in the ſon, and of courſe he was capable of 
making a good tenant to the præcipe, and 

the 


defined and diftinguiſped. 


the recovery in that caſe was well ſuffered ; 
for the court held that the fine by leſſee for 
years (A.) or the reverſioner (the ſon), could 
only operate by way of eſtoppel, to bar the 
parties claiming under ſuch leſſee or rever- 
fioner ; but did not acquire the frechold as a 
feoffment would have done, 


To prove that the freehold was not in the 
truſtees, it was inſiſted, 1f, That the remain- 
der to the truſtees was void in its creation, be- 
cauſe to commence after A.'s death, and then 
hold during his life, which was repugnant, 
and could never take effect at all: 2d, If 
not void in its creation, it was a contingent 
remainder, becauſe it was uncertain whether 


it ever would take effect, as the term of 99 


years might not determine in A.'s life-time. 
3dly, That if it was neither void nor contin- 
gent, yet it did not amount to a legal ate, 
but was only a 7ight of entry. 2 


But the court reſolved, that the remain- 
der was not void in its creation, its com- 
mence ment not being reftrained to the dean 
of A. but limited from the death of A. er 
other ſooner determination of the eftate fer 99 
years, and therefore might take effect by ſur- 
render, forfeiture, or effluxion of time, in A.'s 
life- time. 2dly, That it was not a centingent 
remainder, being limited to perſons in eſſe, 

Vor. I, 2 without 
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without any condition precedent to be per. 
formed; ir did not depend on the death of 4, 
but on ſuch other events, (viz. forfeiture, 
ſurrender, Sc.) as might determine the par- 
ticular eſtate from the nature of the eſtate it- 
ſelf. Zaly, That it was not a mere right of entry, 
but a legal eftate, for that a grantor cannot 
reſerve a right of entry to a ſtranger, nor can 
a right of entry ſubſiſt without an eſtate, 
Therefore the truſtees had the freehold for the 
life of 4 And, upon the whole, the court 
held that the fine and recovery did not bar 
the remainder. It is to be obſerved, that 
this very caſe, ſo far as reſpects the queſtion, 
whether the remainder to the truſtees was 
contingent or not, falls directly within the diſ- 
tinctions I have above laid down, and is ca- 
pable of being reſolved by them in the ſame 
manner, and with the ſame facility as the caſe 
I have before inſtanced. 


It frequently happens, that contingent re- 
mainders intervene betwecn the particular 
eſtate and other limitations over ; upon which 
caſes we muſt obſerve, that wherever a con- 
tingent remainder is limited, which is fol- 
lowed by another limitation over, if the con- 
tingent limitation be not in fee, the ſubſequent 
limitation may be wefted, if it be made to a 
perſon in efſe. As upon a feoffment to the ule 
of feoffees during the life of A. and after his 
| death, 


2 


defined and diſtinguiſhed. 
death, to the uſe of his firſt and other ſons 


ſucceſſively in tail; with ſeveral remainders 
over; and 4. having no ſons at the time 
of the feoffment, it was reſolved that all 
the uſes limited to perſons not in eſſe were 
contingent, but the uſes to perſons in efſe were 
veſted immediately; and that the contingent 
uſes when they ſhould come in eſe, would 
veſt by interpoſition, if the eſtate for life, 
which ought to ſupport them, was not diſ- 
turbed, 


Where, in the ſame conveyance, an eſtate 
for life is limited to a perſon, and after that a 
contingent remainder to another, followed by 
a remainder to the heirs or heirs ſpecial of the 
firſt tenant for life; this laſt limitation ſhall 
be eſteemed executed only /ab modo; that is, 


in ſuch manner as to open and ſeparate itſelf 
from the firſt eſtate for life, when the contin- 


gency happens. 


The preceding caſes are inſtances, where 
the contingency of the intervening remain- 
ders, aroſe from their being limited to perſons 
not in eſſe. But if there be a remainder li- 
mited to a perſon in eſſe, ſo as to depend on a 
contingent event, if the ſame contingency be 
not conſidered as extending to the ſubſequent 
limitations, ſuch of thoſe limitations as are to 
perſons in eſſe may be veſted; as in the caſe 
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of Napper v. Sanders above cited; where, 

upon a feoffment made by A. to the uſe of 
himſelf for life, and after to the uſe of the 
feoffees for 80 years, if B. and C. his wife 
ſhould fo long live; and if C. ſurvived g. 
her huſband, then to the uſe of her for life, 
and after her deceaſe to the uſe of D. in rail, 
remainder over; though it was agreed that 
C.'s eſtate for life was contingen;, on the event 
of her ſurviving her huſband, yet it was held 
that the ſubſequent remainders were veſted, 


So where lands were conveyed to the uſe of 
the grantor for life, remainder to A. for life, 
remainder to his firſt and other ſons in tail- 
male ſucceſſively, like remainders to B. and 
to his firſt and other ſons, remainder to C. 
and D. (the grantor's ſiſters) and the heirs of 
their bodies, reverſion to the grantor in fee; 
after the grantor's death A. and B. having no 
ſons and C. being dead without iſſue, 4. cut 
down timber-trees and ſold them; the heir 
of the grantor, as then ſeiſed of the firſt eſtate 
of inheritance in one moiety of the lands, filed 
his bill for an account of one moiety of the 
timber-trees; and though it was objected, that 
it was more agreeable to equity, that the value 
of the timber-trees ſhould be put out for the 
benefit of the ſons of A. and B. which might 
be born; yet Lord Macclesfield held, that the 
heir of the grantor as ſeiſed of the firſt eſtate 


of inheritance in a moiety at the time of 


felling 


defined ard diſit:guiſhed. 


ſelling the trees, was intitled to a moiety of 
the timber; and Lord Chancellor King was 
of the ſame opinion upon a rehearing, 


So a ſubſequent contingent remainder may 
become veſted in intereſt before a preceding 
one, which will be no obſtruction to its fo 
veſting, As where A. was tenant for life, re- 
mainder to his firſt and other ſons in tail- 
male ſucceſſively, remainder to B. for life, 
remainder to his firſt and other ſons in-tail- 
male; then B. having iſſue a fon, and A. no 
ſon, A. cut timber-trees ; it was adjudged, 
that the ſon of B. who was then tenant in tail, 
ſhould have them, for the property thereof 
was in him by reaſon of his inheritance, - and 
the remainder to the firſt and other ſons of 
A. was no impediment, being but a pr/ibility 
which might never happen. —But here it is 
to be obſerved, that Chancery will not admit 
of waſte by colluſian between tenant for life 
and the perſon intitled to the firſt veſted 
eſtate of inheritance, to the prejudice of per- 
ſons not in eſſe; any more than it will per- 
mit tenant for life, having the firſt veſted in- 
heritance in himſelf, to rake advantage of it, 
in committing waſte, to the prejudice of in- 

termediate contingent remainder- men. 


But where there is a contingent limitation 
in fee abſolute, no eſtate limited afterwards 
| A can 
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can be veſted. As a deviſe to A. for life, with. 

(161) out impeachment of waſte, and if he have iſſue 
8 male, then to ſuch iſſue male and his heirs 
o. Kine. for ever; and if he die without iſſue male, 
1 Salk. 224. then to B. and his heirs for ever; in 


Lord Ray. that caſe the court held that the remain- 
_ der to B. and his heirs was not veſted, 
3 — becauſe the precedent limitation to the iſſue 


infra. p. 276. of A. was reſolved to be a contingent fee; and 
they took the diſtinction I have ſtated ; that 
Me, where the mean eſtates limited are for life, 
Holmes. or in tail, the laſt remainder may, if it be to 
Goodright v. : ; 
Dunham and à Perſon in , veſt; but that no remainder 
Doe wv. after a limitation in fee can be veffed. This 
3 1 doctrine is eſtabliſned by other caſes noticed 
ra Legg in the ſequel of this eflay, and here referred 
anir 0 — 7 
— . . e 7006, 
lt ſeems, however, that a contingent de- 
terminable fee, deviſed in truſt for ſome ſpecial 
purpoſes only, will not prevent a ſubſequent 
limitation to one in eſe from being ved, 
Trac, As where A. deviſed lands to his daughter 
racey v. 
Lethulicr. for life, remainder to truſtces to ſupport con- 
3 Ack. 274. tingent remainders, remainder to her firſt 
Ambl. Rep. 5 : r 
204. and other ſons ſucceſſively in tail; and if his 
daughter ſhould depart this life without iſſue 
of her body living at her death, then he de- 
viſed the lands to truſtees and their beirs until 
his couſin M. ſhould attain his age of twenty- 
one years, upon certain truſts Sc. Jem, he 
gave and deviſed the lands to his couſin N. 
after 


defined and diſtinguiſbed. 


after he ſhould have attained his age of 
twenty-one years for the term of his life, re- 
mainder to truſtees to ſupport contingent re- 
mainders, remainder to the firſt and other ſons 
of N. ſucceſſively in tail &c. and in default 
of ſuch iſſue, or in caſe N. ſhould die before 
twenty-one and without iſſue, remainder 
over. Lord Hardwicke held, that the con- 
tingency of the daughter's dying without iſ- 
ſue living at her death, affected only the 
eſtate limited to truſtees until N. ſhould attain 
twenty one ; that this limitation to truſtees 
was not an adſolute fee, as was contended, 
but a determineble fee ; that the eſtate limited 
to N. was only contingent until he ſhould 
attain twenty-one ; and that this contingency 
extended to none of the ſubſequent eſtates, 
and therefore the remainders over to perſons 
in eſſe were veſted. 


It frequently happens that eſtates are ſub- 
jected to a power of appointment in the firſt 
taker Sc. with remainders over in default of 
ſuch appointment. Upon which, an opinion 
has obtained in ſome inſtances, that ſuch a 
power ſuſpended the effect of the ſubſequent 
limitations, and kept them in contingency, 
inſtead of their veſting ſubje to be diveſted 
by a ſubſequent execution of the power. 
The opinion of the Chief Juſtice on the ſe- 


cond point in Leonard Lovie's caſe, as well as 


that of Lord Hardwicke in the caſe of Sir 
Z 4 Robert 
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Robert Malpole v. Lord Conway were to this 
effect. But theſe have been over- ruled by 
later determinations: and indeed that of Lord 
Hardwicke, in the laſt mentioned caſe, being 
expreſsly founded on the deciſion in Lodding. 
ton v. Kime, was no further an authority, than 
the doctrine in that caſe on which it was 
grounded, bore it out. Bur I rather think 
the doctrine in Leddingten v. Kime, did not go 
the length of the opinion in Walpele v. Lord 
Conway, as I ſhall obſerve by and by: and we 
accordingly find Lord Hardwicke making a 


different deciſion in a ſubſequent and more 
mature caſe. 


Thus, where by marriage articles, money 
was agreed to be laid out in the purchaſe of 
lands to the uſe of the huſband for life, re- 
mainder to truſtees during his life, to pre- 
ſerve Sc. then to the wife for life; then to 
all and every child or children to be begotten 
by the huſband on her body, for ſuch eſtate 
Sc. proportion Fc. as the huſband and wife 


during their joint lives, by any writing under 


hand and ſeal and atteſted Sc. ſnould appoint: 
in default of a joint appointment, then as the 
ſurvivor ſhould appoint; and in default of 
appointment to be equally divided among the 
children, if more than one as tenants in com- 
mon, with croſs remainders and benefit of 
ſurvivorſhip; if but one, then to that child 

3 in 
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in tail, in default of ſuch iſſue to the huſband” 
his heirs and affigns for ever. 


Upon a queſtion, whether the inheritance 
in the lands to be purchaſed, would have 
veſted in the father, it was contended it 
could not; becauſe during his whole life, the 
inheritance, ſuppoſing a purchaſe made, would 
have been in abeyance; for as he might have 
limited it to any child in fee, and the proviſion 
over in default of appointment would then 
have been out of the queſtion, it was a ſpring- 
ing uſe, reſting in ſuſpence during his life ; for 
which Lord Conway's caſe was referred to. 


But Lord Hardwicke held, that the father 
taking an eſtate for life by the ſame ſettle- 
ment, the inheritance would have veſted in 
him. He faid, that where no perſon was 
ſeen or known in whom the inheritance 
could veſt, it might be in abeyance—that the 
fee's being in abeyance, had in ſome caſes oc- 
caſioned an act of parliament to remedy it; 
but there it was nat /o : nor did the power of 
appointment make any alteration therein; for 
the only effect thereof was, that the fee, 
which was veſted, was thereby ſ#bje# to be 
diveſted if the whole was appointed: or if 
part, /o much, as was not drawn out of the in- 
hericance, ſtill remained in the father as part 
of the old fee; and there was no occaſion to 


put 
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put the inheritance in abeyance; which the 
court never did, but from neceſſity; and would 
ſo mould it by epening the eſtate, as in Lewis 
Bawles's caſe and ſeveral others, as beſt to an- 


{wer the purpoſes of the limitations. But if 


the appointment was not made, 1t remained 
undiſturbed. 


Ii is to be obſerved, that this was not a caſe 
in which the eſtate was originally the father's, 
or veſted in him at all before the ſettlement; 
where the limitation of the fee to him, being 
the reverſion, and part of his old eftate, would 
have remained veſted in him till diveſted, by 
the veſting of a contingent remainder. But 
it was the caſe of money to be laid out in 
lands, where the father's title to the inheri- 
tance was to originate in the ſame ſettlement as 
the limitations to the children ; and by which 
as Lord Hardwicke obſerved, as the father 


took allo an eſtate for life, the inheritance ac- 


cording to the ordinary rules veſted in him. 


And again in a very late caſe, where by 
marriage ſettlement lands were limited to 
the uſe of the wife and ber beirs till the mar- 
riage, afterwards to her ſeparate uſe for 
life, remainder to the uſe of her huſband 
for life, remainder to the uſe of all and every 
child or children of the marriage, or ſuch of 


them for ſuch eſtates and intereſts Sc. and 
in 
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in ſuch parts, ſhares and proportions as the | 


huſband and wife ſhould by deed appoint, 
and for want of ſuch appointment, then to 
the uſe of the child or children of the mar- 
rizge in ſuch parts, ſhares, and proportions 
and for ſuch eſtates and intereſts as the fur- 
vivor of them ſhould by deed or will ap- 


point; and for want of ſuch appointment, 


then to the w/e of all and every the child or 
children equally ſhare and ſhare alike &c. 


Upon a queſtion, whether the remainders 


to the children were veſted or contingent ; it 


was contended, that the power of appoint- 
ment prevented their veſting, by abſorbing 
the whole fee; and the caſes of Leonard 
Livie, Loddington v. Kime and Lord Conway 
were cited in ſupport of this concluſion. 


Lord Kenyon, after obſerving that the 
judgment muſt depend on the authorities 
cited; the three leading of which, were 
Livie's caſe —Wa!'pole v. Lord Conway and 
Cunningham v. Moody, and noticing the opi- 
nions in the two laſt, was happy to find that, 
in the laſt of thoſe caſes Cunningham v. Meody 
where Lord Hardwicke had an opportunity of 
reconſidering this queſtion more fully, and at 
a time of life when his judgment was more 
mature, he determined differently, (from the 
opinions held in the two former.) His 

Lordſhip 
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Lordſhip ſaid, he could not find any ſubſtan. 
tial diſtinction, between that caſe and the 
principal one. That the limitations to the 
children were, firſt /ubje to a power of ap- 
pointment, but for want of ſuch appointment 
to the children, Sc. And whether the limi- 
tations preceded or followed the power of 
appointment, it made no difference. 


That the opinion of Lord Hardwicke in 
the latter caſe was peculiarly deſerving of at- 
tention ; becauſe when it was diſcuſſed, the 
former one of Walpc/e v. Lord Conway, 
where he had intimated a different opinion, 
was ſtrongly preſſed upon him ; and becauſe 
too, he decided the laſt caſe, at a time when 
he had the affiſtance of ſome of the moſt 
eminent lawyers who ever attended the bar 
of that court. Lord Kenyon therefore thought, 
that on the authority of that caſe, the remain- 
ders to the children were veſted, ſubje& ne- 
vertheleſs to be diveſted by the parents exe- 
cuting the power, 


Mr. Juſtice Buller further cited the caſe 
put by Mr. J. Powell. 2 Lord Raym. 1158. 
of a limitation to ſuch perſons as A. ſhould ap- 
point by will, remainder over, in ſupport of 
the ſame concluſion, and judgment was given 
accordingly, 


1 cannot 
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cannot diſmiſs the laſt noticed caſes, with- 
out ſome obſervations upon the diſtinction 
between them, and the caſe of Loddington v. 
Kime and others of that kind; wherein it has 
been repeatedly decided, and now I appre- 
hend, ſettled beyond diſpute, that no hmita- 
tions after a contingent limitation of the fee 
ſimple abſolute, can be veſted. The primd 
facie reſemblance of the caſes, ſeems to call 
for an attention to the grounds of diſtinction 
berween them. Such indeed, is their firſt 
reſemblance, as to have led Lord Hardicte 
to the opinion he adopted in Walpole v. Lord 
Conway, when he referred to Loddington v. 
Kime, as an authority in point for it. But I 
have already obſerved, that the precedent 
does not appear to go the length for which it 
was ſo reforted to. 


The firſt obſervable difference betwixt the 
caſe of Loddington v. Kime, and that of Wal- 
pole v. Lord Conway is, that in the former 
there was an actual limitation of the fee though 
in contingency. And it was therefore held, 
that any ſubſequent limitation of it muſt be 
equally contingent, as depending on the fai- 
lure of the firſt, and only operating in the al- 
ternative of it; but in the caſe of Ya/pole 
v. Lord Conway as well as in thoſe of Cun- 
ningham v. Moedy, and Doe v. Martin, no 
actual limitation of the fee exiſted, or could 

exiſt, 
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exiſt, before the execution of the power of 
appointment. For a general power of ap. 


though enabling to limit the fee, does not aſ- 
certain any eſtate to be limited ; therefore no 
limitation of the fee ariſes, until it be actually 
appcinted under the power. The appoint- 
ment when executed may not reach the 
fee; it may ſtop at an eſtate for years for 
life, or in tail; and uatil the appointment be 
complete, the power amounts no more to a 
limitation of the fee, than it does of an eſtate 
fail, or any other eſcertainable intereſt, equal- 
ly within the extent of the power, but in 
which the execution of it may terminate, 
without limiting the whole fee. 


The caſes therefore, wherein the eſtate to 
be appointed is not fixed by the power itſelf 
to be in fee, ſeem ſufficiently diſtinguiſhable 
from Loddingion v. Kime, on the ground I 
have noticed, of their not containing any li- 
mitation of the fee, until the appointment de- 
cides upon an eſtate to that extent: but the 
diſtinction, in this view of it, ſeems to fall 
ſhort of thoſe caſes, where the power itſelf 
confines the operation of the appointment to 
the fee alone. As in the inſtance of a ſettle- 
ment to the uſe of A. for life, remainder to 
the uſe of ſuch child or children of A. and 
bis or their heirs and afſigns, as A. _ 4 

| e 
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appointment, remainder over. Here the 
power of appointment being fixed to a limi- 
tation of the fee, the caſe might poſſibly, on 
that account, be thought to be more nearly 
allied to that of Loddington v. Kime; and to 
amount to a contingent limitation of the fee 
by the deed itſelf, as in that caſe, 


I am not appriſed of any actual decifion | 


on a caſe thus circumſtanced; the opinion, 
however, of Pcwe!l J. 2 Lord Raym. 115c. 
when he ſays, © That though it was a doubt 
« in Leonard Lovey's caſe, whether a remain- 
« der could be limited after a contingent fee, 
« yet it is none now; and therefore if a fee- 
* {imple be limited to ſuch perſons as A. ſhall 
e appoint by his will remainder over, that it 
«1s a good remainder veſted till the appoint- 
© ment” moſt completely reaches and applies 
to the very point; to which we may add, 
that there is not in any one of the above de- 
ciſions, teſpecting the power of appointment 
not ſuſpending the effect of the ſubſequent 
limitations, the leaſt notice taken of any dif- 
ference in this reſpect, between the operation 
of the appointment being confined to a limi- 
tation of the wwhele fee or not; nor among 
the reaſons given for thoſe deciſions, is there 
any, the remoteſt reference to the latter 
ground, 

This 
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Th's leads us to a concluſion, that the 
doctrine of Loddingten v. Kime, is to be re- 
conciled with that, in the above caſes of limi- 
tations through the medium of powers of ap. 
pointment, upon a principle founded in the 
adoption or uſe of that medium itſelf, abſtracted 
from the extent or modification of the ap- 
pointing power. And, I think, a proper at- 
tention to the ſubject, will ſnew, that the 
principle of the diſtinction I have already no- 

ticed, in regard to the caſes where the power 
in them is not reſtricted to an appointment of 
the whole fee, is really founded on the med? 
of limitation by reference to the medium cf an 
appointment, viz. that the e of the limita- 
tion in any ſhape or degree at all, depends on, 
and commences in, the execution of the appeint- 
ment : and in that view of the above principle 
of diſtinction, it ſeems indifferent whether 
the limits of -the eſtate to be appointed, are 
aſcertained or not, by the deed creating the 
power. For the limits of the eſtate are 70- 
thing at all, during the interval in which the 
limitation of the eſtate itſelf is not ſub/eſiing, 
that is, till the appointment gives it ſome di- 
rection, and ſupplies it with an object. 


And here ſeems to be the foundation for 
one general diſtinction, between caſes where 
the limitation of the fee is originally and final- - 
Iy contained in, and made by the conveyance 


ef; q 
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ſelf; and thoſe where its effect is referred to 
a ſubſequent direction or appointment. In the 


' firſt caſe, there exiſts an actual limitation of 


the fee complete and perfect, as it ever can be, 
from the time of executing the deed; in the 
other, no limitation at all, however the power 
may be worded, aZually exiſts, until the ap- 
pointment gives it eſſence. The deed is not 
complete nor operative before, as to any li- 
mitations referred by it to the power of ap- 
pointment. If no appointment is ever made, 
no ſuch limitation is made; how then can it 
intercept or ſuſpend the effect of limitations 
actually made. When the limitation is effected 
by an execution of the power, it may diveſt 


other ſubſtituted limitations, which had 


attached before its exiſtence ; but it would 
be ſtrange to conſider it as operating to their 
exclufion, during its own non-exiſtence. Where- 
ever the effect of the limitation is referred 
to a power of appointment, it is wholly in- 
effective from the execution of the deed, till 
that of the appointment ; and as much a 
nullity, until raiſed by the execution of the 
power, as if it had never been noticed in the 
deed at all; but where, it is finally made by 
the original deed itſelf, it has all the exiſtence, 
all the efficacy which it can derive from the 
deed ; nothing remains to give the deed any 
further operation in reſpect to it. The limi- 
tation bears efficiency in it, from the execution 
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of the deed, and its ultimate effect only await; 
the occurrence of the object, which it is di. 
rected, by the deed, to attach upon. 


The above grounds of diſtinction, may 
perhaps, ſerve to bring all the caſes, where 
limitations are referred to powers of ap- 
pointment, within the doctrine in Cunningban 
v. Mcody and Doe v. Martin; without in the 
leaſt claſhing with that of Loddingten v. Kime, 
and others decided on the fame principle; 
and I therefore thought, they merited fome 
notice in this place. 


We may next obſerve, that the above 
cited caſes of Napper v. Sanders (in which C. 
died before her huſband, and therefore the 
event on which her remainder for life was to 
take effect never happened) and Tracey v. 
Lethulier, are two expreſs authorities, that 
where a remainder 1s limited, even to a per- 
ſon in eſſe, ſo as to depend on a contingency, 
this contingency may be conſidered as con- 
fined to ſuch remainder ; without extending 
to or affecting the ſubſequent limitations; 
as was held in regard to the contingency of 
C.'s ſurviving her huſband in the caſe of 
Napper v. Sanders, and in reſpect to the con- 
tingency of the daughter's leaving no iſſue 
living at her deceaſe, in the cafe of Tracey v. 
Lethulier, | 

This 
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This brings our attention to thoſe caſes, 
wherein a condition annexed to a preceding 
eſtate, is, or is not, conſidered as a condi- 
tion precedent to give effect to the ulterior 
limitations. We may diſtinguiſh ſuch caſes 
into three claſſes: Firſt, limitations after a 
preceding eſtate which is made to depend on 
a contingency that never takes effect. Se- 
condly, limitations over upon a conditional 
contingent determination of a preceding 
eſtate, where ſuch preceding eſtate never 
takes effect at all. —T hirdly, limitations over 
upon the determination of a preceding eſtate 
by a contingency, which though ſuch pre- 
ceding eſtate takes effect, never happens. 


The above noticed caſes of Napper v. 


355 


Sanders and Tracey v. Lethulter, appear to 


fall under the firſt claſs of this diſtribution; 


in which caſes we find, that the contingency 


affected only that eſtate, which it was firſt 
annexed to, without extending to the ulte- 
rior limitations. 


So in a caſe referred to the court of XK. B. 
from Chancery, where there was a deviſe in 
truſt for the teſtator's ſon for life, and after 
his deceaſe unto his firſt and other ſons by 
any future wife in tail, remainder to the 
daughters of ſuch future marriage-.in fee; 
followed by a proviſa, that if his ſaid ſon 
ſhould thereafter marry with any woman re- 

Aa 2 lated 
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lated in blood to M. A. his then wife, all the 
above uſes ſo far as they ſhould relate to the 
iſſue of ſuch future marriage, ſhould ceaſe 
and determine; it being his ſtedfaſt reſolution, 
as far as the law enabled him, to hinder that no 
perſon any ways of kin to ber in blood, or born 
or deſcended from any ſuch perſon, ſhould 
inherit any part of his faid eſtate ; and in ſuch 
caſe, notwithſtanding there ſhould be lawful 
iſſue of his ſaid ſon by fuch future marriage, 
they ſhould take nothing under his will ; but 
the truſtees ſhould ſtand ſeiſed to the uſe of 
the teſtator's brother's children in tail; and in 
caſe of all their deaths in his own life- time or 
afterwards without iſſue, then he gave all his 
real eſtate to his own right heirs; he meant 
ſuch beirs only, as ſhould be no ways related 
in blood, or claim any deſcent from any per- 
ſon related in blood 2% M. A. his faid ſon's 
then wife, all and every of whom he thereby 
utterly excluded from any right, title, or be- 
nefit from his real or perſonal eſtate in any 
ſhape whatſoever. After the teſtator's de- 
ceaſe, M. A. died, and after her, the teſtator's 
ſon without iſſue, and without having mar- 
ried again. And it was contended that the 
limitations to the teſtator's brother's ſons, de- 
pended on his ſaid ſon's marrying again, and 
having therefore failed, the heir at law was 
entitled, 


Lord 


defined and diſtinguiſhed. 


Lord Mangfeld obſerved, that nothing 
could be clearer than the teſtator meant, 
that no child of M. A. ſhould take in any 
event; and yet, according to the argument 
infited on, ſuch child, if there had been 
one, muſt have taken; and the court cer- 
tified they were of opinion, that the children 
of the brother of the teſtator took eſtates 
tail with croſs remainders. Here we ſee 
that upon the evident intention, the contin- 
gency of the ſon's marrying again Sc. was 
confined to the eſtates limited to his future 
iſſue. 


And in a later caſe, where a teſtator, after 
deviſing lands to his wife for life, and ex- 
preſſing his next deſire to provide for his ſiſ- 
ters, but conſidering that his ier M. wife of 
W. was already well provided for, during the 
life of her ſaid buſband, and therefore would 
not, unleſs ſhe happened to ſurvive him, want 
any aſſiſtance to enable her to live in the world; 


- he deviſed certain lands to truſtees their 


heirs and aſſigns, in truſt that they and their 
heirs during the life of the ſaid M. ſhould 
pay the rents and profits to the teſtator's 
liſters E. and B. their heirs and aſſigns; and 
from and after the deceaſe of the ſaid V. in 
caſe the teftator's ſiſter M. ſhould be then 
living, then to the uſe of the three ſiſters ſe- 
verally in thirds for their reſpective lives, 
with ſeveral remainders to their ſons ſucceſ- 
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fively in tail, remainder to their daughters as 
tenants in common, with croſs remainders 
between the ſiſters on default of iſſue of their 
bodies reſpectively: it was held, that the 
condition of the married ſiſter's ſurviving 
her huſband, did not extend to any of the li- 
mitations ſubſequent to her eſtate for life. 


The conſtruction in theſe caſes, as to the 
reſtriction of the contingency, to the eſtate 
firſt hinged upon it, appears to depend on 
the teſtator's apparent intention, not to ex- 
tend it further. For wherever there is no 
apparent diſtinction in view in this reſpect, 
between ſuch eſtate, and thoſe which follow 
it, the contingency, it ſeems, will equally 
affect the whole ulterior train of limitations, 


Thus in caſe of a deviſe to the teſtator's 
ſon and the heirs of his body, and if his ſaid 
ſon ſhould die without iſſue of his body, and 
the teſtator's wife ſhould ſurvive the faid 
ſon, then the teſtator's wife ſhould enjoy the 
premiſſes for her life, and after her deceaſe 
that the premiſſes ſhould be enjoyed by the 
teſtator's ſiſter for her life, and after her de- 
ceaſe (the teſtator's ſon, William Hooker, be- 
ing dead, without iſſue as aforeſaid) then the 
teſtator deviſed the premiſſes over in fee: 
the teſtator's wife did not ſurvive the teſta- 
tor's ſon, but he died after her without iſſue: 


and 


8 1 — 0d 1 FLY 


defined and diſtinguiſhed. 


and upon a. queſtion, whether the ulterior de- 
viſe over had not failed by the wife's death 
in the ſon's life-time, a caſe was (by conſent) 
made for the determination of the Judge 
(Reynolds) who tried the cauſe ; whoſe opi- 
nion was, that the remainder limited by the 
will was a contingent remainder, depending 
on the death of the fon without iſſue in the 
life of the teſtator's wife ; and as that con- 
tingency never happened, the remainder 


which depended thereon could never ariſe ;— 


In this caſe the Judge ſeems to have laid 
much ſtreſs on the words, © the teſtator's 
« ſon being then dead without iſſue as afore- 
« /aid,” annexed to the remainder after the 
wife's deceaſe, as equivalent to a repetition of 
the contingency firſt expreſſed, of the ſon's 
dying without ifſue the wife Shen living. 


And again, where lands were deviſed to 
truſtees, upon truſt out of the rents to pay 
20 /. annually to the teſtator's daughter for 
life, and to pay the reſidue of the rents, and 
the whole after her deceaſe, to her huſband 
for his life; and if ſbe ſhould happen to ſurvive 
ber huſband then to ſtand ſeiſed of all the 
lands upon the truſts after mentioned, viz. 
to his ſaid daughter for life, then to her ſon 
H. and the heirs of his body, remainder ro 
the heirs of the body of her huſband by her, 
remainder to the heirs of her body by any 
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other huſband, remainder to her huſband and 
his heirs for ever. The teſtator's daughter 
died in the life-time of her huſband, and it 
was held that the limitations over ſhould not 
take effet; for that the contingency was 
not confined to her life eſtate, but extended to 
all the ſubſequent limitations. The court 
not finding, upon the whole will, ſufficient to 
gather a different intent; ſo as to warrant 
them in ſupplying the omitted words. In 
this caſe we may obſerve, that the contin- 
gency itſelf was expreſsly, by the words of the 
will, extended to, and equally connected with, 
all the ſubſequent limitations; for the truſ- 
tees were, in that event, to ſtand ſeiſed of 
the lands to the ſeveral uſes, intents, and 
purpoſes in the will after mentioned ; which 
ues included as well the limitation to the wife 
fer life, as thoſe following it; ſo that there 
was no particular connection of the condi- 
tion with her eſtate, more than with any of 
the reſt. 


As an inſtance of that claſs, where ſubſe- 
quent eſtates were limited on a conditional de- 
termination of a preceding eſtate, and ſuch 
preceding eſtate never took effect at all; we 
may refer to the caſe of a deviſe to truſtees 
for eleven years, remainder to the firſt and 


other ſons of B. ſucceſſively in tail-male, 


provided they ſhould take the teſtator's ſir- 
3 game, 


defined and diſtinguiſhed. 

name; and in caſe they or their heirs 
ſhould refuſe to take the teſtator's ſirname, 
or die without iſſue, remainder to the firſt 
ſon of C. remainder over. B. died with- 
out having had any ſon, C. had a fon at 
the time of the deviſe. The court did not 
agree as to the validity of the deviſe to the 
firſt ſon of B. being after a term of years 
without anv preceding freehold to ſupport it; 
but reſolved that the ſubſequent limitation to 
the firſt ſon of C. who was then in eſſe, and 
capable, took effect; and that the preceding 
limitation to the firſt ſon of B. or the condi- 
tion thereto annexed, did not operate as a 
precedent condition which muſt happen, ta 
give effect to the ſubſequent limitation to the 
ſon of C. but was only a precedent eſtate at- 
tended with ſuch limitation. 


Of the ſame opinion was Lord Hardwicke 
in the caſe of Avehn v. Ward ; who ſaid he 
knew of no caſe of a remainder or condi- 
tional limitation over, of a real eſtate, whe- 
ther by way of a particular eſtate, ſo as to 
leave a proper remainder, or to defeat an ab- 
ſolute fee before limited by a conditional li- 
mitation, bur if the precedent limitation, by 
what means ſoever be out of the caſe, the 
ſubſequent limitation ſhould take place. As 
the ſaid caſe of Avelyn v. Ward, and indeed 
moſt of the caſes which occur upon this 
point, are caſes wherein the whole fee was 


firſt 


361 


3 Vezey 422. 
(164) 


Jones v. 
Weſtcombe, 
1 Eq. Abr. 
248. 
Avelyn v. 
Ward, 

1 Vez. 420. 
Statham v. 
Bell, 

Cowp. Rep. 
40. and 
other caſes 
noticed, 
Infra 400. et 
ſeq. 


362 


(165) 


3 Atk. 285. 


Contingent Remainders 
firſt limited, I ſhall poſtpone the further con- 


ſideration of them to the chapter of execy. 
tory deviſes; only obſerving in this place, 
that if ſuch a conditional limitation is not 
defeated by the failing of the preceding 
eſtate, in thoſe caſes wherein the whole eftate 
is firſt limited; @ fortiori it ſhould not be de- 
feated, in the caſes where the whole fee is 
not at firſt limited, but the remainder though 
conditional, includes the reſidue of the eſtate 
not before otherwiſe diſpoſed of. 


As to caſes of the third claſs, we may ob- 
ſerve, that although where a remainder is 
deviſed to take effect on a condition annex- 
ed to a preceding eſtate, and that preceding 
eſtate fails, it appears, that the remainder 
ſhall nevertheleſs take place; yet, where 
ſuch preceding particular eſtate takes place, 
and the condition is not performed : the re- 
mainder, it has been held, will not take ef- 
fect at the expiration of ſuch preceding 
eſtate ; unleſs in thoſe caſes, where the ap- 
parent general intention of the teſtator calls 
for it, 


It has, indeed, been contended, that, 
where a teſtator gives a particular eſtate, and 
after limits an eſtate over, upon a contingen- 
cy, which is to determine the particular 
eſtate, ſooner than it would otherwiſe deter- 

| mine; 


defined and diſtinguiſhed. 


mine; there, though the contingency does 
not happen, nevertheleſs the limitation over 
ſhall be good after the determination of the 
firſt eſtate: But Lord Hardwicke denied 
there was any ſuch rule; for that all the caſes 
which could be put, depended on particular 
words, and the intent of the party: and to 
prove it, cited a caſe where A. deviſed his 
eſtate to his ſon in tail male, remainder to 
B. for life, remainder to his ſons in tail- 
male, on condition he ſhould change his 
name, and if he, or any ſon of his refuſed 
to do ſo, then he directed the deviſe to be 
void, and gave the eſtate ro D. &c. The 
ſon died without iſſue, B. performed the con- 
dition and died without iſſue; and upon 
a queſtion whether D. ſhould have the eſtate 
after B,'s death; the judges of K. B. certi- 
fied their opinion, that D. took no eſtate on 
the death of B. but that it went to the heir 
at law of A.: which opinion was confirmed 
by the Houſe of Lords in 1729. 


And accordingly, in a caſe where A. de- 
viſed his houſe Sc. to his wife for life, upon 
this expreſs condition only that if ſhe ſhould 
marry again, then his will and meaning was, 
that the houſe &c. ſhould go forthwith to 
his eldeſt ſon and his iſſue, and if all his iſſue- 


male ſhould die Sc. remainder over; Lord 


Hardwwicke 
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Hardwicke held that it was not a vefed re. 
mainder in the ſon, but a contingent limita. 
tion, to take effect only if the wife of the 
teſtator ſhould marry again. It was contended 
to be a deviſe to the wife during her widow. 
hood, in which caſe the deviſe over would 
have been veſted, to take effect either on 
the marriage or death; but Lord Hardwicke 
thought, upon the whole will, the deviſe over 
was contingent, and to take effect only on the 
widow's marrying again; the words, he ſaid, 
were upon this expreſs condition only, that if 
bis ſaid wife ſhould at any time marry again 
Sc. That as to the caſe of Luxferd v. Checke, 
which was preſſed upon him, and he ac- 
knowledged it to be the ſtrongeſt caſe cited, 
he ſaid, the penning was different; for there 
after the deviſe, were added the words if jb: 
do not marry again, which, he ſaid, reſtrained 
the original limitation, and were the ſame as 
if they had been to the wife for life, if beſo 
long continue a widow; that the caſes ap- 
peared to him to differ in ſubſtance, for there 
were no words in the cited caſe, that could 
ſubſtantiate the teſtator's intent without con- 
ſtruing it an eſtate tail; but in the principal 
caſe there was no neceſſity for ſuch a con- 
ſtruction; and the intent of the teſtator was 
more effectually anſwered by the conſtruction 
he adopted, than any other. 


In 


defined and diſtinguiſhed. 


In the caſe of Luxford v. Cpeeke cited, in 
that which I have laſt noticed, the teſtator 
- deviſed his eſtate to his wife for life, if ſhe 
ſhould not marry again, but if ſhe did, then, 
that his ſun H. ſhould preſently after his mo- 
ther's marriage, enter, and enjoy the pre- 
miſſes to him and the heirs-male of his bo- 
dy, remainder to teſtator's other ſons ſucceſ= 
fively in like manner, remainder over: the 
wife ſurvived the teſtator, and died without 
marrying again: the queſtion between the 
heir-general of the teſtator, and the iſſue- 
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male of one of the ſons, was, whether the 


condition not having been performed, the 
remainder to the ſons in tail, took effect? 
The court held that it did ; for that by the 
whole ſcope of the will, the teſtator intended 
an intail; and rather than the intent of the teſ- 
tator ſhould be defeated, the court conſtrued 
the deviſe to the wife, to be the ſame as a li- 
mitation to ber during widowbeed, remainder 
over Sc. to commence on the determina- 
tion of the wife's eſtate, whether by marriage 
or death. And it is obſervable, that Hale C.F. 


expreſſed a ſimilar opinion in Lady Ann Fry's 1 Ventr. 203. 


caſe; where, he ſaid, it is all one as if the 
eſtate had been deviſed to her for life, and if 
ſhe marries then to remain, which had been 
but an eſtate quam diu ſola vixerit. 


* 


In 
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In a caſe where a teſtator deviſed lands to 
his wife during her <idowhood, and if foe 
ſhould marry again, that then his daughter 
ſhould enter, provided that if his wife mar- 
ried and ſurvived his daughter, the eſtate 
fhould return to her. Lord Hardwicte took 
a diſtintion between the deviſe of an eſtate 
during widowhood, with remainder over ; 
and a deviſe during widowhood with remain. 


der over on her marrying again within @ li- 


Doe v. Free- 
man & Wife. 
1 Durnf. & 
Eaſt 389. 


Vide Jeffreys 


ited time. 


Where there was a deviſe to a wife pro- 
vided ſhe remained a widow, but in caſe ſhe 
married a ſecond huſband, then to teſtator's 
nephew when he ſhould attain the age of 
twenty-three years ; it was held, that the wi- 
dow had an eſtate ill the nephew attained the 
age of twenty three years, though ſhe mar- 
ried before. 


There are ſome other caſes of diſpoſitions 
on the event of a ſecond marriage, being ex- 
tended in conſtruction to death without mar- 
riage, which as they concerned perſonal 
eſtates only, I ſhall refer to the head of 
executory deviſes. But here I may ob- 


. ſerve, that a limitation may be ſo penaed, as 


to take effect either as a conditional limitatica 
in derogation and abridgment of a preced- 


ing particular eſtate, upon the 1 


defined and diſtinguiſbed. 


of a condition annexed to ſuch preceding 
eſtate ; or as a remainder expectant upon ſuch 
preceding particular eſtate, though the con- 
dition be not performed ; as appears to have 
been the fact in the caſe of Scatierwocd v. 
Eage above cited; where, ſuppoſing the li- 
mitations to the ſons of B. good, the ſubſe- 
quent limitation to the firſt ſon of C. was to 
take effect either upon the ſons of B. refuſing 
to take the teſtator's ſirname, or otherwiſe 
upon failure of iſſue of the ſons of B. I 
ſhall alſo poſtpone the further notice of this 
fort of limitations till I come to treat of exe- 


cutory deviles. 


It ſometimes happens, that a remainder 1s 
limited in words which ſeem to import a con- 
tingency, though in fact they mean no more, 
than would have been implied without them; 
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or do not amount to a condition precedent, 


but only denote the time when the remain- 
der is to veſt in poſſæſſion. 


Thus, where there was a deviſe of land to 
A. and B. for eight years, and after the ſaid 
term to remain to the teſtator's executors, 
till ſoch time as H. ſhould accompliſh his 
age of twenty-one years; and when the ſaid 


Ii. ſhould come to his full age of twenty-one 
years, then the teſtator willed that H. ſhould 


enjoy the lands to him and his heirs for ever. 


L. died 


(168) 


3 Rep. 19. 
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H. died under twenty-one; and it was con. 
tended that the remainder did not veſt in H, 
becauſe he did not live to attain the age 
of twenty-one years; for that, as he was not 


to have it until his age of twenty-one, it was 


contingent on that event, it being uncertain 
whether he ever would attain that age. But 
it was held, that the caſe was nothing elſe in 


effect, than a deviſe to the executors till H. 


And vide 

2 Atk. 304. 
And Mans- 
feld v. Du- 


Lea, infra. 
171. 172. 


Moor 487. 
Holcroft's 
caſe. 


(169) 


attained the age of twenty-one years, re- 
mainder to H. in fee; and that the adverhs 
of time when &c. and then Sc. do not make 
any thing neceſſary to precede the ſettling of 
the remainder ; any more than in the com- 
mon caſe of a leaſe for life or years, and after 


the deceaſe of the leflee or the term ended, 


remainder to another, in which caſes the re- 
mainder veſts preſently. And that theſe ad- 
verbs expreſſed the time when the remainder 
to H. ſhould take effect in poſſeſſion, and not 
when it ſhould become veſted. 


So where there was an eſtate given to 4. 
for life, and afterwards to his firft, ſecond, 
third and fourth ſons in tail, and if his fourth 
ſon die without iſſue, then to B.; this was 
held a remainder veſted in B.; and the ſame 
thing as if it had been ſaid remainder to B. 
where the fourth ſon's dying without iſſue is 
implied; that it was not a condition, but an 

expreſſion 
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expreſſion of the time when the remainder 
ſhould veſt in poſſefion. 


So where 4. teſtatot deviſed houſes to F. Cro. Jae, 
his ſon after the death of his wife, and if. his _ . 
three daughters or either of them ſhould Herring. 
over-live their mother and S. their brother fi g. Oe. 
and his heirs, they to enjoy the ſame houſes Lee v. Vin- 
for the term of their lives, remainder to J. Jol 23 
and . Afﬀeer the teſtator's deceaſe, the ſon Goddard. 
and two of the daughters died without iſſue, * Jones 111. 
then the mother died, and afterwards the 
third daughter. One of the queſtions upon 
this will was, (after it had been reſolved that 
by heirs of S. was intended heirs of bis body) 
whether this remainder to J. and V. was 
contingent upon the event of the daughters 
ſurviving their mother and brother; and if 
ſo, whether the condition was well performed, 
two of the daughters having died in their 
brother's life-time ; but the court reſolved 
that it was not a contingent limitation, but 
only an expreſſion when the remainder ſhould ; 


commence (i. e. take effect in poſſeſſion.) ) 


And where one deviſed all his lands to King v. 
his wife for life, and after her death to his — * 
three daughters equally to be divided, and * 
i any of them died before the others, then (170) 
the others to be heirs, and if they all died 

You; I. + Bb without 
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without iſſue, remainder over; and it was ad- 
judged that they all took vęſted eſtates- tail. 


So a deviſe of Blackacre and Wbiteacrs to 
M. for life, and after her death, Blackacre to 
B. and his heirs for ever, and Whiteacre to 
Cro. Jac. C. and his heirs for ever, and that the ſur. 
55 viver of them fhall be heir to the other, if 
Cowley. either of them die without iſus: was holden 
| to be an immediate eſtate-tail in each with 2 
veſted remainder to the other; and not a con- 
tingent limitation to the ſurvivor on either's 
dying without iſſue in the life-time of the 
other; but if it had been, if either of 
them die without iſſue, living the other, or 
before ſuch an age, the deviſe over would then, 
it ſeeras, have been contingent on fuch event. 


Forteſcue v. Again, where a teftator having four chil- 
Peter” 479. dren, deviſed one houſe to his eldeſt ſon and 
Sir Thomas heir, without limiting any eſtate; and ſo de- 
Jones 79. viſed three other houſes to his other three 
children reſpectively; and willed that if either 

of his faid children ſhould depart this life, 

then the houſes ſo given them ſhould be 

equally divided betwixt them :bat are living. 

The eldeſt ſon died, and it was contended 

| that this limitation over to the children then 
(171) living, was a contingent remainder to the 
ſurvivors, depending on the particular eſtates 

for life in the children; and thar the eldeſt 

3 ſon's 


defined and diſtinguiſbed. 

ſon's eſtate for life, in the houſe deviſed to 
him, was merged in the fee which deſcended 
on him upon his father's deceaſe ; and conſe- 
quently the contingent remainder to the ſur- 
vivors in this houſe was thereby deſtroyed. 
But on the other hand, it was inſiſted, and ſo 
adjudged by the court, that this was not a 
contingent remainder, but a vefted remainder; 
and that every child took a particular eſtate 
in his or her houſe for life, with remainder to 
the others for their lives veſted, agreeable to 
the reſolutions in the above cited caſes of 
Webb v. Herring, King v. Rumbal and Cha- 
dick v. Cowley. ——It is obſervable that this 
caſe is wrongly reported by Levinz, who ſays 
he heard that the court held it good as an 
executory deviſe. But bath Pollexfen and Sir 
Thomas Jones, who argued the caſe, report 
the deciſion of the court as above ſtated. 


And in a caſe where one deviſed lands to 
X. and the heirs of her body, and if X. died 
without iſſue, to J. for life; and in another 
clauſe of the will he deviſed, that if K. died 
without iſſue and J. be then deceaſed, then 
and not otherwiſe, he gave the land to N. and 
his heirs. Upon a bill by NM. after the death 
of K. without iſſue and of J. to have the 
truſt executed, it was decreed for NM. al- 
ttough J. ſurvived RAbecauſe the words (if 
J. be then deceaſed) ſeemed to be put in to 

| B b expreſs 
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2 Lev. 202. 


2 Ventr. 
365. anon. 


Stocker v. 
Edwards. 

2 Show. 398. 
Vide Edward 
v. Ham- 
mond. 


3 Lev. 132. 
Where the 


ſame caſe 
ſeems to be 
ſome what 
differently 
reported. 


Mansfield v. 
Dugard. 
1 Eq. Abr. 


195. 
And vide 


2 os 304. 
d v. 


Downs. 
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expreſs the teſtator's meaning, that J. ſhould 
be ſure to have it for her life, and that 
N. ſhould not have it till ſhe were dead; and 
to ſhew when N. ſhould have it in poſſeſſion. 


So where there was a ſurrender of copy. 
holds, to the uſe of the ſurrenderor for life, 
and afterwards to the uſe of his youngeſt ſon, | 
and the heirs of his body, if be attained the 
age of eighteen, and if he died before eigh- 
teen without iſſue - male, then to the right 
heirs of A.; it was held to be a condition 
ſubſequent with reſpect to the youngeſt ſon; 
and therefore the remainder veſted immedi- 
ately, ſubject to be defeated by the condi- 
tion of his dying without jiſſue- male before 
he attained the age of eighteen. Here it 


was evidently the intent, that the eſtate 


ſhould not go to the heirs of A. if the 
younger ſon died before eighteen leaving iſ- 


ſve male; but if the eſtate was not to veſt 


till he attained eighteen, this intent could 
not have been ſatisfied. 


In the caſe of a deviſe to the teſtator's 
wife, till his ſon ſhould attain to his age of 
twenty-one years, and when his ſon ſhould 
attain to that age, then to his ſon and his heirs, 


the ſon died at the age of thirteen years; 
and it was held that the wife's eſtate deter- 
' mined on his deceaſe ; and that the remain- 


der 


- defined and diſtinguiſbed. 


der veſted in the ſon upon the teſtator's 
death, and did not expect the contingency 
of his attaining twenty-one years of age. 


And where the teſtator deviſed lands, to 
two truſtees and the ſurvivor of them and his 
heirs, in truſt to lay out the rents and profits 
for the maintenance of two nephews of the 
teſtator during their minorities; and when 
and as they ſhould attain their reſpective 
ages of twenty-one years, to be and remain 
to thoſe two nephews and their heirs equally; 
it was reſolved, that the nephews took the 
fee immediately. — And upon a deviſe to A. to 
the uſe of B. till B. attained the age of twen- 
ty-one and then to B. in fee, it was held the 
fee veſted immediately in B. 


So in a ſtill later caſe of a deviſe to truſ- 
tees and their heirs, until the teſtator's great 
nephew, then an infant of about thirteen years 
of age, ſhould attain the age of twenty-four 
years, on condition out of the rents &c. dur- 
ing that time to keep the buildings in repair; 
and he deviſed unto his ſaid great nephew 
and to his heirs and aſſigns for ever, ben 


and ſo ſoon as he ſhould attain his age of 


twenty-four years, the premiſes in queſtion ; 
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Goodtitle v. 
Whitby, 
1 Burr. 228. 


(172), 
Denn v. 
Satterthwaite 


1 Black. Rep. 
519. 


Doew. Lea. 
3 Durnf. & 
Eaſt 41, 


and directed the truſtees to. ſurrender the 


premiſes (being copyhold) accordingly ; it 
was held that the fee veſted in him imme- 
diately, and upon his death inteſtate, under 

Bb 3 twenty- 
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vide Brownſ- twenty-four years of age, deſcended to his heir 


_ at law; and here the diſtinction was noticed 


2 Vez. 343. between the words when and then Gc. only 
1 denoting the time of veſting in peſeſſun, 
$3*—9* and the conditional word if. 


Vide Moor- Here I might alſo notice, as in ſome de. 


houſe v. . FI | 
ne” or connected with the cafes I have been 


1 Black. treating of, certain inftances of conditions 
Rep. 633. - precedent, not founded on any contingency of 
Wiikinſon, the effect or determination of any antecedent 
2 Durnf. & eftare, created by the ſame inftroment. But 
2 for the caſes of this nature, not falling under 
' Currer. the deſignation of contingent remainders, 1 


* ſnall refer to the laſt part of OY treatiſe. 


67. noticed among other caſes infra. 406. 


Vide wie Some 5 are alſo to be met with, 
- — where the contingency, upon which an eſtate 
415. pl. 12. 15 limited, has been conſidered as a condition 


And infra. © ſubſequent inſtead of precedent, ſo that the eſtate 


1 p 7 becomes veſted immediately fubje& to be de- 
73) feated by the condition when it happens, in 
the room of not taking effect till ſuch condi- 

W tion happens; the caſe of Stocter v. Edward; 
above ſtated, may be confidered as an inſtance 

of this ſort; but the caſes of this claſs appear 

PU rather to belong to the deſcriptions of ſhift- 
2 ing uſes or truſts, or executory deviſes of 


. 1 _ treat hereafter, * 


( 37s ) 


Of the Nature of the Contingency upon 
- which a Remafnder may be limited. 


N the limitation of contingent remain- 
ders, it is neceſſa:y that regard be paid 
to the nature of the contingency, upon which 
the remainder is intended to take effect; for 
the limitation, intended as a contingent re- 


mainder, may fail of effect, on account of 


the following circumſtances, reſpecting the 
contingency upon which it is limited to take 
'- :- - _ 


, The contingent event's being an illegal 
aft, | | 


| 2dy, The remote poſibility of the contin- 
gent event, | 


3dly, The condition's enuring to defeat the 
preceding eſtate, . 


This third or laſt objection, may again be 
ſubdivided into two branches; the firſt re- 
lating to thoſe caſes, where the condition 
upon which the ſubſequent limitation is in- 


tended to ariſe or take effect, is repugnant to 


any rule of law, or contrariant in itſelf, or 
inconſiſtent with the quality or nature of the 
Bb4 preceding 


(174) 


(175) 


Vide fupra. 
9 & 10. 
Intra 187-8. 


2 Co. Rep. 


51. | 
F. w. 32. 
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preceding eſtate; the ſecond extending to 
all other caſes where ſuch repugnancy, con. 
trariety or inconſiſtency is out of the queſtion; 
but the condition merely operates to defeat 
or abridge the preceding eſtate. 


The fi:ſt two of the three general grounds 
of objection above noticed, extend to thoſe 
limitations which (fo far as reſpects their rela- 
tion to the preceding eſtate) fall within the 
proper deſcription of remainders. But the 
third or laſt objection, renders all limitations 
to which it applies ine ffectual as remainderg 
(becauſe a remainder, properly ſo called, 
cannot enure to defeat or abridge the pre- 
ce ing eſtate); and as to ſuch limitations as 
fall within the firſt branch of this objection, 
they are intirely void; whilſt many of thoſe 
to which only the latter branch of the objec- 
tion is applicable, may take effect in wills, or 
by way of uſe or truſt, or in ſurrendets of 
copyholds, as conditional limitations, future er 
ſhifting uſes or truſts, though void as remain- 
ders in the ſtrict ſenſe of that word. 


To begin with the firſt abjeftion, Lord 
Coke tells us, the Jaw will never judge a 
grant, by reaſon of a poſſibility or expecta- 
tion of a thing which is againſt law, for the 
fame is potentia remoliſſima, and which by in- 
tendment of law nunquam venit in allum: of 

WY i 
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this nature was the poſſib: liry of a man's en- (176) 
tering into religion by becoming profeſſed. 
Upon the fame principle, a limitation to a 
baſtard not in efſe is held to be void; for the 
law does not favour ſuch generation, or ex- Cro. El. 50g. 
pect that ſuch ſhould be, x 


As to the ſecond point, it is requiſite that 

the poſſibility upon which a remainder is to 

depend, ſhould be a common poſſibility and 

potentia propingua, as death, or death without 

iſue, or coverture, or the like, Therefore a 2 Co. Rep. 
remainder. to a corporation, which is not in 5: 
being at the time of the limitation, is void, 31. b. 
although it be erected during the particular H9b- 33. 
eſtate, But if during the vacation of the Mo. 104. 
mayoralty of D. a leaſe for life be made, re- *Tuſt. 204-2. 
mainder to the mayor and commonalty of D. 

this remainder is good, if there be a mayor of 

D. elected duriog the eſtate for life, . 


So if there be a leaſe for life, remainder 
to the heirs of J. S. though this remainder 
be good,“ becauſe by common poſſibility 
J. S. may die during the particular eſtate; 2 Co. Rep. 
yet if chere be no ſuch RR! as J. S. at the 51. : 


att 


_ i. 4. 4 Wh ' Ai 6 £5 « 4 ak & AG i. S » 7 bo 5 ww 


8 Of che limination u the bein Nc. of a perſon at- 
tainted, vide 1 Co, Rep. 103. Hob. 34, 32. and 
Wheatly v. Thomas. 1 Lev. 73. 1 Keb. 349. 436, 
$49. 615. 745. : 
time 


1 Inſt. 25- b. 
184. 2. 
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time of the limitation, notwithſtanding ſuch 


a perſon ſhould afterwards. be born, and die 


during the life of the tenant for life, his heir 
ſhall not rake by virtue of ſuch limitation; 

becauſe the poſſtbility on which it is to take 
effect is too remote; for it amounts to the 
concurrence of two ſeveral © contingencies, 
not independent and cellateral, but the one 
requiring the previous exiſtence of the other, 
and yet not necefla:ily arifing out of it, viz, 
Firſt, That ſuch a perſon as J. S. ſhould be 
born which is very uncertain; and Secondly, 
That he ſhould alfo die during the particular 


eftate, which is another uncertainty grafted 


upon the former. This is called a poſſibility 
upen a poſſibility, which Lord Coke tells us is 
never admitted by intendment of law, 


Upon the fame ground ariſerh the diftinc- 
tion, between a remainder limited by a gene · 
ral deſcription, and one limited by a particu- 
lar name to a perſon not in eſſe. In the firſt 
caſe the remainder is good, as a limitation to 
the right heirs of F. D. who is alive, or pri- 
mogenito filio of B. who has no ſon then born; 


but in the other caſe the remainder is void; 


as if a remainder be limited to G. fon of D; 
in that caſe, if D. hath not a ſon named G. at 


the time of the limitation, the law will not 


expect he ſhould afterwards have a fon ſo 
named, 


1 e CR: LE "i 
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named, becauſe it amounts to a poſſibility And vid. 


vpon a poſſibility; viz; Firſt," chat he ſhould 7m for, | 


have a ſon, and Ry — 1 ſor Os limitation to 

' i b hild f n 

EY Fiel 
Ca ! 


In ood to he chird:odjeftion, to begin 
vith the firſt branch of it, viz. the repugnan- 
9. contrariety, or inconſiſtency of the condition. (178) 
It has been held, that a condition or lmita- | 
tion muſt determine or -avoidthe'twhole of the 
eſtate to which it is annexed, and not deter- 
mine it in part only, and leave it good for the 
reſidue. Upon this principle it has been ad- 
judged, that a proviſo to make the eſtate of 
tenant in tail ceaſe during bis life, is void ; for 


that although the whole-eftare- may be deter- vide 1 Rep. - 


mined by a condition, yet part of it only, 86. b. 

viz. during the life of tenant in tail ſhall not; vide 4 Burr. 
in which inſtance the 'proviſs is ine ffectual, 1941- 

on account 1 a Agr A 


Again, it may be wrd * Wü. asin . 
the caſe of a proviſoe for determining an 
eftate-tail, as if tenant in tail were dead; this 
has been held a contrariant proviſo, and void 
on that account; becauſe the death of tenant 1 Rep. 86. a. 
in tail does not determine the eſtate- tail, but 
his death without iſſue; and conſequently to 
ay that the eſtate - tail ſhall determine, as if 
be were-dend, amounts to faying that it ſhall 
determine, as it would do upon an event, 


(viz, 


—— ́ꝙ OO” ROO — 
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(viz, death of renant in tail) which event 
: might not determine it; and therefore ſuch a 
© DB proviſo is contradictory and abſurd in itſelf, . 
I ſhall now adduce two or three leading caſes, 
wherein the proviſo was held void on both 


_ theſe laſt mentioned ground, «- 


(179) Thus hoon C. covenanted to \ ſtand ſeiſe 
Corber'scaſe, of lands to the uſe of himſelf for life, remain- 
+ Rep. 83. B. der to the uſe of R. and the-heirs-male of his 

body with divers remainders over. PRo- 
VIDED, That if R. er any of the beirs-males of 
his. body ſhould attempt or procure any act or 
thing, by which am eſtate-tail fo limited ſhould - 
be undone, barred or determined, & e, that they 
after that &c. the uſes aud eftates to bim limited 
who ſhould ſo do, &c. ſpould cegſe, only in re- 
ſpect to ſuch perſon ſo attempting, in he 
ſame manner as if ſuch perſon ſo attempting, &c. 
were naturally dead; and that then immediately 
in all ſuch caſes, the uſes of ſuch lands ſhould be 
zo ſuch perſons to whom the uſes ſhould come, if 
ſuch. perſons ſo attempting, &. were naturally 
dead, of ſuch and the like eſtate, aud in the Jam; 
manner and form, and with ſugh remainders 
1 and under ſuch limitations and reſtriction, 
as if, ſuch perſon jo e eee dc. were 
; 2 dead. 


1. Aſterwards C. died, and R. * a com- 
mon recovery to his own ule CC. The next 
p | i 


a Remainder may depend. 
in remainder immediately thereupon entered; 


and upon the queſtion, whether ſuch entry 


was lawful' or not, the juſtices of the C. P. 
unanimoully agreed, that this proviſo to ceaſe 
an eſtate limited to one and the heirs-male 
of his body, as if the tenant in tail were dead, 
was repugnant, impoſſible and againſt the law. 
For the death of tenant in tail, is not a ceſſer 
of the eſtare-tail ; but the death of tenant in 
tail without iſſue of his body is the determina- 
tion thereof, &c. | 


(1 80) 


And in Corbet's caſe, two other fimilar caſes 2 . 


vere cited by the court; the one upon a will, 
where after ſeveral limitations in tail, a pro- 
viſo of the like nature was inſerted. One of 
the deviſees in tail levied a fine, whereupon 
the next in remainder claimed the lands by 
force of the proviſo; and upon ſolemn argu- 
ment it was adjudged, that the proviſo of re- 
ſtraint was void, becauſe it was againſt law 
and repugnant ; for by a proviſo, condition or 
Imitation, the wwhole eftate ought to be de- 
feated ; and that it cannot determine the eſtate 
for part, and continue it for the reſidue ; and 
that an eſtate in land cannot ceaſe for a time 
and revive and reveſt afterwards; and that a 
proviſo to ceaſe an eſtate tail, as if tenant in 
tail were dead, is repugnant, becauſe the 
eſtate-tail is not determinable on his death, 
but on his death without iſſue. The other 

| was 


Arſcot, cited 
1 Rep. 85. 


Vid. 4 Burr. 
1941. 

And Nicolls 
v. Sheffield. 
2 Brown's 
Canc. Caf. 
215. & 
Heneage v. 
Heneage. 

4 Durnf. & 
Eaſt 13. iafra © 
321, 
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Cholmley v. 
Humble, cit. 
1 Rep. 86. 


(181) 


And vide 
Moor 470. 


pl. 678. 


was a caſe ariſing upon a conveyance to uſes, 
whereby the lands were limited to the uſe of 
H. and the heirs- male of his body, with divers 

remainders over. PROVI ED, That if H. or 
any of the heirs of his body ſhould attempt or 
make any feoſſment, &c. that bis eftate ſhould 
ceaſe as if be were dead. Aud the feoffees and 
their beirs ſhould tand ſeiſed of the lands to the 
uſe of ſuch perſon to whom the ſame ought to 
deſcend or remain according to the limitations. 


H. levied a fine, and upon the queſtion whe- 


ther the next remainder-man became there- 
upon intitled to the lands, it was held, that a 
proviſo to determine an eſtate tail as if tenant 
in tail were dead, was againſt law and repug- 
nant ; and that a condition or limitation ought 
to deftroy all the eſtate to which it is annexed, 


and not part of it only. 


Again, where there was a limitation in tail, 
with a proviſo, that if the tenant in tail ſhould 
adviſedly and effeQually attempt, procure and 
go about, or aſſent to do any af, &c. touching 
any bargain, ſale, diſcontinuance, alteration, 
Sc. of the lands whereby any eſtate, Ce. 
might be diſcontinued, &c. that then from 


the time of ſuch procuring, attempting, c. 
| his eſtate ſhould ceaſe as if he were dead; it 
was held that the words attempt, go about, &c. 


were uncertain and void in law; that inheri- 
e not to depend on ſuch uncer- 
tainties; 


a Remainder may depend. 


cainties ; for that the law doth reject eonations 


and goings about, as things uncertain, which: 
cannot be _ in e | 


And ne caſe, ese vs 


(182) 


limitation over, upon tenant in tail or his iſſue Foy v. 


J. Hynde 


efetually and expreſsly affenting, concluding, Co. jac.6g7. 


doing or going about to do, or make any act 
or acts to alter, difcontinue or change the 
eſtate, Sc. and tenant in tail levied a fine by 
agreement. The court ſaid here was no li- 
mitation to enter, but after the efeFual going 
about, and it was not efeZual till after the 
act done; and when the act was done, the 
remainder was diſcontinued. And it was 
held, that theſe words were too ambiguous 
to determine an inheritance by limitation. 


In the laſt caſe it was held, that when the 
at was done; the remainder was-diſcontinued ; 
and Plefington's cafe, 2 Rich. 2. was referred 
to for this point; where upon a leaſe by A. 
to B. on condition that if A. granted the re- 
verſion, then B. ſhould have fee. It was held 
that when A. granted the reverſion by fine, B. 
ſhould not have the fee; for that rhe fine 
transferring the fee to the conuzee, it would 
be abſurd and repugnant to reaſon, that the 
ſame fine ſhould work an eſtate in the leſſee; 
for one alienation could not veſt an eſtate in 
one and the ſame land, in two ſeveral perſons 
at 


Plefingion's 

caſe. 

Vide 1 Co. 

=; Be. b 7 
o. 

A Co. Lit. 

379. 5. 

Plowd. 26. 4. 

487. a. Perk. 

. 229. 


—— — 


av oO 
ry 
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Perk. ſ. 730. 


Richel's caſe. 
Co. Lit. 377- 


b.—379- 


6 Rep. 4t. 
10 Rep. 38. 
b. vide 2. 


: Vern, 635- 


at one time. And Perkins obſerves, if the 


leſſor had granted the reverſion to a ſtranger 
by deed, the leflee in ſuch caſe would have 
had fee by the condition; becauſe the reverſion 
was not in the grantee before attornment; and 


yet the ſeoffee had granted the ſame, and 


againſt that grant could not plead he did not 
grant by the deed. The above doctrine as to 
the invalidity of the limitation after alienation, 
Sc. is held in Riche/s caſe, and Lord Coke's 
comments thereon. | 


We are further to obſerve, that chere are 


certain incidents and qualities ſo annexed to 


and inberent in certain eſtates, as to be inca- 
pable of being reſtrained or prohibited by any 
proviſo, condition or limitation; and there- 
fore, where an eſtate is limited to take effect 
upon any ſuch reſtrictive condition annexed 
to a preceding eſtate, ſuch limitation is held 
to be void and incapable of taking effect at 
all. I ſhall inſtance this in the caſe of an 
eſtate- tail; to which the power of ſuffering 4 
common recovery, and of levying a fine 
(within ſtatutes 4 H. 7. and 32 H. 8.) is ſo in- 
cident and adherent, that any condition or 
proviſo reſtraining or prohibiting it, is held 
to be repugnant to the nature of the eſtate, 
and therefore void. 


As 


_—_ r 5 * m.. 1 Wc 
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As where lands were deviſed to ſeveral 


daughters ſucceſſively in tail; with a proviſo 


that if any of them ſhould conclude and agree 
to or for the doing or executing of any act, 
Sc. whereby the lands intailed, c. or any 
eſtate or remainder thereof, ſhould by any way 
or means be diſcontinued or aliened; or 
ſhould do any act or thing whereby the lands 
might not deſcend, remain, or come as li- 
mited by the will; that then the perſon fo 
concluding and agreeing to or for the doing and 
executing of any ſuch act &c. ſhould imme- 
diately after ſuch concluſion and agreement 
Sc. loſe and forfeit &c. ſuch eſtate and bene- 


fit as ſhe and they might claim, in ſuch ;.1an- _ 


ner as if ſhe or they had never been named in 
the will ; and thenceforth the eſtate and eſtates 
limited to her or them c. ſhould utterly 
ceaſe, as fully to all intents and purpoſes as 
if ſhe or they c. were dead without heirs of 
their bodies, The firſt tenant in tail conclud- 
ed and agreed to ſuffer a common recovery, 
and ſuffered one accordingly ; the next in 


. remainder claimed the eſtate as forfeited; 


and contended, that if the donor could not re- 
ſtrain the recovery after it was ſuffered, be- 
cauſe thereby the remainder was barred, yet 
he might reſtrain the concluſion and agreement 


to ſuffer it, to prevent the bar by the reco- 
very, | 


Vo, I, Co But 
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But it was adjudged in that caſe, that te. 
nant in tail cannot be reſtrained by any con- 
dition or limitation from ſuffering a recovery; 
and that it was abſurd to ſay, that the reco- 
very itſelf cannot be prohibited by any con- 
dition or limitation, and yet that the conclu- 
fion or agreement to ſuffer it may be prohi- 
bited ; and it was alſo laid down in the argu- 
ments 1a the ſame caſe, that the levying a 
fine within at. 4 H. 7. c. 24. and 32 H. 8. 
c. 36. to bar the iſſue, was of the number of 
thoſe incidents to an eſtate-tail, which could 
not be reſtrained by condition. 


And though Scholaſtica's caſe (where te- 
nant in tail, under a proviſo of this nature, 
levied a fine and ſuffered a recovery, and it 
was held by the court, to have determined 
the eſtate-tail by limitation, and have given 
title of entry to the next in remainder, the 
point reſpecting the invalidity of reſtraining 
a recovery being not at all moved in the ar- 
guments upon the caſe) was cited in Mary 
Portington's caſe, as an authority in ſupport of 


the validity of the reſtriction ; yet it was ob- 


ſerved, that the tenant in tail, in Scholaſticas 
caſe, firſt levied a fine, which, for any thing 
that appeared, was a fine at the common 
law ; and then it was a diſcontinuance and 
wrong, and therefore might be reſtrained by 


condition. And, beſides, that it was after- 
| wards 
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wards in the King's Bench by Popham C. J. 
and two other juſtices, for the matter in law, 
reſolved in Scholaſtica's caſe, againſt the for- 
mer opinion, though the judgment was given 
upon an incurable imperfection in the ver- 
dict. 


There is alſo another caſe, where upon a 
deviſe to a younger ſon and the heirs of his 
body, upon condition that neither he nor any 
of the heirs of his body ſhould alien or diſ- 
continue the lands, Sc. it was held to be a 
condition; and a fine levied by him with 
proclamations, was held ſuch a breach of the 
condition, as to intitle the heir of the teſtator 
to enter. Upon which, I ſhall only obſerye, 
that this caſe was in 38 Ez. antecedent to 
the caſes of Sunday and Mary Portington 
above cited; and before the diſtinction be- 
tween a fine at common law, and one by the 
ſtatute, in reſpect to the firſt being capable of 
being reſtrained by a condition annexed to an 
eſtate tail, and the latter not, appears to have 
been taken. | 


The diſtinction between the preceding 
caſes of Corbet, of Fermyn v. Arſcot, Cholm- 
ley v. Humble and of Mildmay, and that of 
Mary Portington, is to be attended to. In 
the four former, the proviſo was repugnant to 
arule of law, as being confined to the avoid- 
Cc2 ing 


Vide Rudhall - 
D. Milward, 
Savil 76. 
Moore 212. 
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ing only part of the eſtate-tail, viz. ſo far 
only as reſpected tenant in tail himſelf, ſtill 
leaving it good as to his iſſue; and alſo in. 
volved ſomething contradictory and abſurd 
in itſelf, being to determine the eſtate- tail, as 
if tenant in tail were dead; which, in fact, does 
not determine the eſtate- tail. Whereas the caſe 
of Mary Portingten ſteered clear of theſe ob- 
jections; the proviſo there enuring to defeat 
the whole eſtate-tail; and to determine the 
eſtate-tail as if tenant in tail were dead with- 
out beirs of his body; which really is a deter- 
mination of the eſtate-tail. The queſtion, 
therefore, in this laſt caſe did not reſpect the 
general validity of the proviſo, but only the 
extent or application of it to a particular act, 
viz. the ſuffering a recovery; and we ſee it 
was determined that the reſtriction was void 
as to that; and would have been equally ſo as 
to a fine levied purſuant to the ſtatutes of 
H. 7. and H. 8. 


But however, ſuch a proviſo or limitation 
as that in Mary Portington's caſe, it ſeems, 
may extend to reſtrain a feoffment, or even a 
fine at commen law, or any other tortious 


* diſcontinuance or alienation ; and 2 breach of 


it by any ſuch tortious alienation, may give 
effect to the condition or the limitation over, 


and a title of entry to the perſon claiming by 
force 
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force of it. This was admitted in the gu- 
ments in Mary Portington's caſe. 


Thus where a deviſe was to one and the 
heirs-male of his body, with a proviſo, that 
if he attempted to alien, then immediately his 
eſtate ſhould ceaſe, and another ſhould enter ; 
the deviſee made a feoffment, and though it 
was held that the condition, viz. to attempt 
to alien was void, for that a man cannot be 
reſtrained from an attempt to alien, for non 
conſtat, what ſhall be judged an attempt, and 
how it can be tried ; yet it was agreed on all 
hands, that tenant in tail might be reſtrained 
from aliening by feoffment or other a& which 
was tortious, and would make a diſcontinuance; 
though he could not be reſtrained from alien- 
ing by fine or recovery. 


And, indeed, in a former caſe where lands 
were given in tail, upon condition that if 
the donee or his heirs diſcontinued, the donor 
ſhould enter; the donee had iſſue two daugh- 
ters and died; the daughters had iſſue two 
ſons and died ; one of the fons diſcontinued, 
and it was held to be a forfeiture. Leonard, 
in his report of this cafe ſays, the diſconti- 
nuance was by fine; and ſo it might be, 
agreeable to the obſervation made in Mary 
Portington's caſe, in regard to the fine in Scho- 
laftica's caſe, if we ſuppoſe it to have been 
a fine at common law. 
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And ſo where lands were deviſed, part to 
teſtator's eldeſt ſon in tail, part to his 
youngeſt ſon in fee, provided that neither dt 
the ſaid ſons ſhould fell or leaſe the lands ſo 
given them, or do any act, &c. before they 


came to the age of thirty years. And if ei- 


ther of them did, then the other ſhould have 
the portion ſo deviſed to his brother. The 
eldeſt ſon leaſed the lands deviſed to him be- 
fore he attained that age; and it was held 


that the entry of the youngeſt ſon upon him 
was lawful, 


But all theſe laſt mentioned caſes, where 
the condition is not void, fall within the lat- 
ter branch of the third objection above no- 
ticed; being of that claſs, where, as the con- 
dition enures to defeat the preceding eſtate, 
the ſubſequent limitation cannot operate as a 
remainder in the ftrift and proper ſenſe of 
that word; though it may ſtill take effect as a 
conditional limitation by deviſe, or by way 
of future or ſpringing uſe. 


Now, to come to the latter branch of the 
third and laſt above noticed ground of 
objection; we are to obſerve, that it is laid 
down as a rule in conveyances at common 
law, that every remainder muſt be ſo limited 
as to wait for the determination of the parti- 
cular eſtate, before it is to take effect in po- 


* ſeffon; and not to take effect in pre- 


judice 
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judice or excluſion of the preceding eſtate. 
This rule not only flows of neceſſity from the 
definition of a remainder, which I] have con- Supra p. 7.8. 
ſidered in the beginning of this eſſay; but 
alſo follows, as the conſequence of a maxim 
at common law, that none ſhall- take advan- 
tage of a condition, but the party from whom 
the condition moves (i. e. the grantor) and 
his heirs; for if he or his heirs take advan- 
tage, of a condition by entry or claim; the 
livery made upon the creation of the eſtates 
is defeated, and of courſe every eſtate then 
created is thereby annulled and gone. But 
the remainder ought to veſt at the inſtant of 
the expiration of the preceding eſtate; and 
at that inſtant we ſee both preceding eſtate 
and remainder, are defeated by the entry of 
the grantor. Therefore ſuch remainder is 
void. It follows that a remainder properly (189) 
ſo called, cannot be limited to take effect 
upon a condition which is to defeat the par- 
ticular eſtate ; whether ſuch condition be re- 
pugnant to the nature of the eſtate to which 
it is annexed, or not. 


Thus for inſtance; if a leaſe for life be pioud. Com. 

made upon condition, that if a ſtranger pay 29. b. 
to the leſſor 20 l. then immediately the land 
ſhall remain to the ſame ſtranger, this re- 
mainder, it ſeems, is void; for the tenant 
for life ought ro have it during his life, and 
Cca if 
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if ſo, during that time the ſtranger cannot 
have it; for he can take no advantage of the 
condition, but only the grantor or his heirs; 
but had it been limited, that if a ſtranger pay 
to the leſſor 201. then, after the death of tenant 
for life, it ſhould remain to that ſtranger, it 
would have been a good remainder.—'The 
diſtinction between the two caſes is this; in 
the latter, the remainder is not to veſt in po/- 
Mon till after the determination of the eſtate 
for life, when it may veſt of courſe; in the 
former it is limited to take effect in poſſeſſion, 
on the performance of a condition, which is 
to defeat the eſtate for life; and not to wait 
till the particular eſtate be determined, by 
means to which its nature is ſubject in its 


original limitation, 


So if a leaſe be made to two, the remain- 
der over in fee after the death of the firſt of 
them, this remainder 1s void ; becauſe as the 
ſurvivor muſt have the lands during his life 
by the nature of the firſt eſtate ; the limitation 
over after the death of the firſt of them can- 
not take place, without defeating the firſt 
eſtate as to the ſurvivor, 


Upon the ſame principles it ſeems, that if 
an eſtate be granted to 4. a widow for life, re- 
mainder to B. in fee, on condition that 4. 
continues a widow ; if 4. marries, the entry 


of 
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of the heir defeats the eſtate to A. and to B. 
alſo ; but that, if an eſtate had been granted 
to A. durante viduitate, remainder to B., 
upon 4.'s marriage her eſtate determines by 
the nature of its limitation, and the remain- 
der to B. takes effect. This muſt be under- 
ſtood of eſtates at common law. For diſpo- 
ſitions by deviſe in the event of a ſecond 
marriage, may be conſtrued according to the 
apparent intent as we have ſeen before. 


Here however, we are to obſerve, that if 
land be leaſed to one for life Sc. and if 
ſuch a thing happen, then to remain to B. Ec, 
this ſhall not be underſtood as intended to 

veſt in poſſeſſion, immediately upon the hap- 
pening of the condition, and in abridgment 


Supra, p. 
166. 


* 
Plowd. 32. 


of the preceding eſtate; becauſe under that 


conſtruction the remainder would be void for 


the reaſons already given; but it ſhall be con- 


ſtrued to veſt in intereſt upon the happening 
of the condition, and to remain as a remain- 
der ought to do; that is, fo as to await the de- 
termination of the preceding eſtate, before it 
comes into poſſeſſion. 


As if a gift in tail be made to one, upon 
condition that if he do ſuch an act, ben the 
land ſhall remain to his right heirs ; the word 
then is not ſo to be underſtood, as to avoid 


the eſtate- tail, and execute the fee- ſimple in 
policſtion 


Colthirſt v. 
Bejuſhin. 
Plowd. 23. 
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360. 
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poſſeſſion immediately on performance of 
the act; but muſt be taken in this manner, 
diz. that upon performance of the act, the 
remainder in fee ſhall veſ in him, not to be 
executed in poſſeffion till the expiration of 
the eſtate-rail. 


And accordingly, where there was a leaſe 
to huſband and wife for their lives, remain- 
der to B. their fon, and if B. died before the 
huſband and wife, then to remain to C. an- 
other of their ſons for life ; this was held a 
good remainder to C. to take effect in poſ- 
ſeſſion after the determination of the preced- 
ing eſtate; but it was agreed, that it would 
have been void if it had been, that then from 
the death of B., C. ſhould have the lands during 
the lives of huſband and wife, upon the prin- 
ciples before laid down; and becauſe the li- 
mitation in the latter caſe, would operate to 
the prejudice of others, viz. the perſons in- 
titled to the particular eſtate. | 


The ſame law holds, with regard to a ſub- 
fequent eſtate, limited to take effe& on a con- 
dition which is to defeat a preceding remain- 
der; as where A. ſeiſed in fee let to B. for 
life, remainder to C. for life ; provided that 
if AJ. ſhould have a ſon which ſhould live to 
the age of five years, the eſtate limited to C. 
ſhould ceaſe, and the land remain to that ſon 
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in tail; it was adjudged, the eſtate limited to 
the ſon was void, becauſe limited on a con- 
dition which was to defeat the een re- 
mainder to C. 


The laft noticed caſe, I have taken occa- 
ſion to obſerve ina former page, ſeems to go 
the whole length of the poſition, that a li- 
mitation over at common law, in defeaſance 
or abridgment of a preceding particular 
eſtate, in an event that was not a determina- 
tion of that particular eſtate in its own 
nature, has been judicially held, not to be 
a remainder nor valid as ſuch; this 1s 
well illuſtrated in the obſervations upon 
this caſe, in Bacon's Abridgment; which cor- 
reſpond verbatim with what is ſaid on the 
ſame caſe, in the manuſcript treatiſe of Lord 
C. B. Gilbert above referred to. 


The obſervations are firſt, That this was 


properly a condition, becauſe upon the hap- 


pening thereof it was to ſborten and abridge 
the eftate before given. Secondly, This 


caſe proves the /aw to be the ſame, in caſe of 


things which lie in grant, as of thoſe which 
lie in livery ; for here it was not the particular 
eſtate, that was to ceaſe upon the condition 
but the remainder, and that lies in grant, 
. Thirdly, though the condition here was not 
annexed 
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annexed to the firſt eſtate, yet ir was annexed 
to the eſtate immediately preceding the remain- 
der to the ſon; and ſo to this purpoſe, is the 
fame as if it had been for life, upon ſuch con- 
dition to ceaſe and remain over. Fourthly, it 
appears, that the remainder was not to be. 
gin, but upon the condition performed, and 
fo the condition preceded the veſting the re- 
mainder. Fifthly, this caſe proves, that 
none ſhall take advantage of a condition but 
the leflor and his heirs, and therefore the re. 
mainder to the ſon who was a ſtranger, could 
not ariſe thereby. Sixthly, that this remain- 
der being limited to begin upon a condition 
precedent, whereof none can take advantage 
but the leſſor and his heirs, is for ever de- 

feated' and deſfiroyed; becauſe it cannot take 
effect according to the terms limited for 
veſting thereof. 


But it may happen, that notwithſtanding a 
contingent limitation, is expreſſed to commence 
from a period eventually anterior to the de- 
termination of the particular eſtate; yet the 
nature of the caſe may be ſuch, as not to ad- 

mit of its taking effect in poſſeſſion in re- 
Araint, abridgment or excluſion of the par- 
ticular eſtate; as if ſuch limitation over 
were to the grantee or deviſee of the particu- 
lar eſtate; which inſtead of operating in any 
degree to defeat, exclude or curtail the 

particular 
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particular eſtate, would in effect remove its 
limits, and open it into a greater eſtate; in 
conformity to what was allowable at common 
law in regard to the enlargement of eſtates 
on condition; which limitations fo far reſem- 


bled contingent remainders, as to require the 


continuance of the particular eſtate till they 
veſted. And though the limitation ſhould 
not ſo far purſue the particular eſtate in qua- 
lity, as to come within the doctrine of eftates 
to be enlarged on condition; yet if it be ſuch 
as cannot defeat, exclude or abridge the par- 
ticular eſtate, nor have any other operation 
than if the words expreſſive of its time of com- 
mencement had been omitted, or it had been 
in expreſs words poſtponed till after the deter- 
mination of the preceding eſtates, the objection 


to its effect as a remainder does not hold; as 


it then in effect gives no more, than the rem- 
nant or refidue expectant on the particular 
eſtate, and could not have intitled the grantor 
or his heir to enter at common law in de- 
ſeaſance of the particular eſtate; nor operates 
at all to the prejudice of ſtrangers; which are 
the reaſons aſſigned againſt the validity of 
conditional limitations at common law. 


Thus ſuppoſe in the caſe of a leaſe to two 
as above cited, the limitation over after the 
death of the firſt of them, had been to the ſur- 
vivor inſtead of another, as the caſe puts it; 

this 
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this would not have avoided, defeated or 
abridged the eſtate of the ſur vivor; but actual. 
ly have embraced it in the afflux of a greater, 
into which it would have run under the tech- 
nical term of merging, inſtead of being re- 
ſcinded or nullified, The grantor or his 


heir, could have no title to enter and defeat 
the particular eſtate; becauſe there was no 


condition or proviſo to make it ceaſe, or 
carry the eſtate either expreſsly or implica- 
tively to any body, from the deviſee of the 
particular eſtate. Nor could the limitation 
operate to the prejudice of another, viz. 
the perſon otherwiſe intitled to the particular 
eſtate ; becauſe it was to that very per/on him- 
ſelf; and the effect would have been preciſely 
the ſame, if the limitation had been and from 
and after the determination of the eſtate afore- 


ſaid, then to the ſurvivor in fee. I therefore 


diſcover nothing that would in that caſe, have 


prevented the limitation over from operating 


ſtrictly, as a remainder at common law. 


Accordingly in a caſe, where the teſtator 
deviſed a meſſuage Sc. to his wife and daugh- 
ter, during the term of their natural lives and 
the life of the longer liver of them, in equal 
proportions ſhare and ſhare alike; but in 
caſe the daughter ſhould happen to marry and 
have iſſue of her body lawfully begotten, then 


and in that caſe after the deceaſe of his wile, 
\ he 


* 
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he deviſed the ſaid meſſuage &c. unto his 
daughter and her heirs and aſſigns for ever; 
but if his daughter ſhould happen to die ſin- 
gle and unmarried, and without iſſue of her 
body lawfully begotten, then and in that caſe, 
he deviſed the premiſſes unto his ſaid wife 
and her heirs and aſſigns for ever. The teſ- 
tator left his ſaid wife, and his faid daughter 
who was his heir at law. The widow died, 
and after her death the daughter ſuffered a 
recovery; and the queſtion was, whether the 
limitation over to the widow and her heirs, 
was barred by the daughter's recovery. 


It was argued firſt, that the limitation to 
the daughter in caſe ſhe ſhould marry and 
have iſſue of her body, was not to wait till 
the natural expiration of the firſt eſtate to her; 
but was to take effect in her life-time, as ſoon 
as the contingency on which it was limited 
ſhould happen, and it was therefore not a re- 
mainder but a conditional limitation; that as 
ſoon as ſhe had married and had iflue, the 
eſtate to ker and her heirs would have taken 
effect, and would have enlarged her intereſt, 
and merged her eſtate for life. Secondly, 
That if the ſaid limitation to the daughter 
ſhould be a remainder, there were ſubſequent 
words which ſeemed to indicate an intention, 
only to give the daughter an eſtate tail by it; and 
then the limitation over to the wife would be 

= a veſted 


a a veſted remainder, and of courſe not barred 
by the recovery. To this it was anſwered, 
that whether the daughter took at firſt an 


ſuffered by the tenant for life, every body was 
| barred but the heir at law, which the daugh- 


* 
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eſtate-tail, or only an eſtate for life, the re. 


mainder to the widow was barred by the re. 


covery—that if ſhe took an eſtate- tail the 


caſe was clear, but if ſhe only took an eſtate 


for life, then the limitation to the widow was 


upon a contingency with double aſpect, it was 


a concurrent remainder in fee, created in the 


alternative with a contingent remainder in fee 


to the daughter; and a recovery having been 


ter herſelf was—that the ſecond limitation to 
the daughter was capable of taking effect as 
a contingent remainder in fee, and of courſe, 


that to the widow was ſo. And it was an 


eſtabliſhed maxim that whenever an eſtate can 


take effect as a remainder, it ſhall not be con- 
ſtrued an executory deviſe, - 


Lord Man geld, in delivering the opinion of 


the court ſaid, it was perfectly clear and ſettled, 
that where an eſtate can take effect as a re- 
mainder, it ſhall never be conſtrued to be an ex- 
ecutory deviſe or ſpringing uſe, The limita- 


tion was to two perſons and the ſurvivor, fo 


that a preceding frec hold would be in the ſur- 
. wivor; and the eſtate over was limited cn 2 
contingency upon which a remainder might 


depend. It was to the daughter and her 
V hein 
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heirs (not iſſue) if ſhe ſhould-marry, and have LE 
iſſue; and it muſt have taken effect after the 
death of the furvivor. There was another 
contingency, on the event of the daughter dy- 
ing unmarried, and without iſſue (not failure 
of iſſue), and upon that event the limitation 
was to the widow in fee. But that the tenant 


for life, by the recovery, had barred the con- 


tingent remainders. 


The determination in the laſt ſtated caſe, 
gave occaſion to thoſe obſervations by Mr. 
Douglas, to which I have paid ſome attention Supra, p. 10. 
in an early page of this treatiſe, reſpecting the 
diſtiaction, between mere conditienal limita- 
tions, and remainders, in the ſtrict ſenſe of the 
word ; and from that determination he ſeem- 
ed to think, the intrinſic inefficacy of ſuch 6 
tinction might be collected. 


But where is the ground for ſuch an infe- 
rence, unleſs it be the argument attempted at 
che bar, againſt the validity of the diſputed li- 
mitation on the ſuppoſed application of the 
diſtinction in queſtion ? an argument which 
does not appear to have claimed the atten- 
tion of the court, becauſe not born out by the 
circumſtances of the caſe itſelf. The court 
did not, according to the report of the caſe, 
ſuggeſt one ſyllable, in reptobation of the na- 
tre of the diſtinction referred to, and at- 
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tempted in the arguments; but merely treated 
. the ulterior limitations as remainders. Is not 
therefore the inference, at leaſt, as fair, that 
they held the caſe not within the diſtinction al- 
luded to, as that they denied the merit of the 
diſtinfion itſelf ; until it be ſhewn that it really 
applied to the circumſtances of the caſe ? 


Now to ſee how far it ſq applied, we are to 
conſider, that here was a particular eſtate of 
freehold to the wife and daughter for their 
lives, and the life of the ſurvivor: (1 obſerve 
indeed the words in equal proportions, ſhare 
and ſhare alike, ſounding like a tenancy in 
common, but thoſe I find did not influence 
the caſe, as the court ſaid the jreebold would 
be in the ſurvivor). The remnant or refidue 
therefore, after what was included in ſuch 
eſtate, was the inberitance in fee, expectant on 
any determination of ſuch eſtate, incidental 
to its original nature; but the limitation in 
diſpute, viz. the deviſe in fee to the wife, in 
the event of the daughter's dying unmarried 
and without iſſue, had no tendency, even in 
expreſſion, to defeat, abridge, or exclude the 
particular eſtate, any more than a deviſe to 
her in fee after the deceaſe of the ſurvivor. 
What, therefore, prevented that limitation 
from operating as a remainder ? or how could 
the diſtinction in queſtion poſſibly apply to it? 
The deciding that to be a remainder, implied 


no ſort of denial of a diſtinction, which clearly 
affirmed 


affirmed it. And if ſo, the determination in 
that caſe, upon the real point before the court, 
does not afford the inference alluded to. 


But the arguments at the bar, and the opi- 
nion of the court, were not confined to that 
point; they equally reached the contingent 
eſtate limited to the daughter ; which it was 
contended at the bar, was not to wait till the 
natural expiration of the firſt eſtate for life to 
her, but was to take effect in her life time, as 
ſoon as the contingency on which it was li- 
mited ſhould happen ; that as ſoon as ſhe had 
married, and had iſſue, the eſtate to her and 
her heirs would have taken ee, and would 
have enlarged her intereſt, and merged her 


eſtate for life. Now if by :aking effe# here, 


is meant merely veſting, the poſition is true 
in its full extent ; and that ſort of taking ef- 
fect, is no more than what happens, in every 
inſtance of a contingent remainder, upon the 
ſeaſonable arrival of the contingency on which 
it is limited. But if by. taking effect, is 
meant in Poſſeſſion, it could not do fo at all, 
during the life of the wife, becauſe the limita- 
tion was not to take effect till after her de- 
ceaſe, as Mr. Juſtice Buller very properly ob- 
ſerved in the courſe of the argument. And 
if the event had happened after the death of 
the wiſe, when the daughter was ſole tenant 
for life, then would the limitation to her have 
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taken effect in poſſeſſion, not in abridemeny, 
reſtraint, defeazance, or prejudice of her eſtate 
for life, but would only, by its acceſſion 
thereto, have involved it in the confluent fee; 
and though her former eſtate would have 
been extinguiſhed in regard to irs limits, yet 
would it have had a virtual continuance, and 
flowed in a ſtream of coaleſcence with the 
inheritance, It would not have been ex- 
truded, or even determined by any means 
collateral to its own nature; but merely have 
undergone a ſort of ſpecific modification, or 
change, incidental to its original nature, viz. 
merger in its union with the remainder ; an 
effect which muſt have happened, in reſpect 
of the mother's eſtate, if the daughter had 
died unmarried, and without iſſue in her life- 
time ; and, what is more, the very limitation 
ro the daughter, would have had the very 
ſame effect, if the words after the deceaſe of 
my ſaid wife, had been omitted ; or even the 
words, from and after the determination of 
the eftates aforeſaid, and not before, had been 
inſerted in their ſtead. Could the limitation 
under that ſhape, have afforded the moſt re- 
mote idea, of any thing but a remainder in the 
ſtrict ſenſe of the word? and what alteration 
in its nature, could ariſe from the inſertion of 
words, which could under no poſſible con- 
ſtruction in any event vary its effect? What 
then was there to prevent its being a 1 

der 


F 


a Remainder may depend. 
der? and how could the court's, conſidering 
it in that /ight, aftord any inference againſt 
the validity of a diſtinction, which ranked i it 
under that „ 2 


1 have b the above caſe, indepen- 
dently of the circumſtance of the daughter's 
being heir at law of the teſtator; as I think 
the ſame reaſoning, in regard to the conſtruc- 
tion or effect of the limitations, would equally 
have applied, if a ſtranger had ſtood in the 
daughter's place -I mean, ſtood fo in reſpe& 
to all the limitations in which ſhe was con- 
cerned ; for if only the ſecond limitation to 
her upon her marriage, and having iſſue, had 
been to a ſtranger-inſtead of herſelf, to take 
effect after the deceaſe of the wife ; as that 
would eventually have precluded the firft 
eſtate in the daughter from the wife's de- 
ceaſe, it would have brought it within the 
diſtinction between conditional limitations and 
remainders ; and made it reſemble the caſe 
above cited from Plowden, of a leaſe to two, 
the remainder over in fee after the deceaſe of 
the firſt of them. 


We may next notice a diſtinction, between 
the caſes, where a ſubſequent eſtate at com- 
mon law, is limited to take effect upon a con- 
dition which is to defeat the preceding eſtate; 
and other caſes where the preceding eſtate is 
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limited, ſubje& to a condition, but the re- 
mainder is limited without any relation to or 
dependence at all upon that condition. In 
the firſt caſes we have ſeen the condition 
makes the ſubſequent limitation void ; but in 
the latter it ſeems the remainder deſtroys the 
condition: as if a man leaſe to A. for life up- 
on condition, remainder over, Rolle ſays the 
condition 1s deſtroyed, 


Now in theſe caſes, though the remainder 
is not intended to be affected, by the condi- 
tion annexed to the particular eſtate ; yet if 
that condition were good, the grantor's en- 
try for breach of it, would defeat the remain- 


der, upon the principles before-laid down.— 


But it is unreaſonable, that the grantor ſhould 
defeat that eſtate in remainder, which he had 
abſolutely granted away. Indeed it ſeems 


directly within the reaſon of the caſe put by 


Littleton ; that if a man leaſe for life upon con- 
dition of re-entry for default of payment of 
rent, and the leſſor afterwards grants his re- 


verſion, the leſſor or his heirs cannot enter, 


becauſe he hath aliened the reverſion: fo in 
the above caſe, the leſſor by limiting the re- 


mainder over abſolutely, hath departed with 


the reverſion, as much as if he had afterwards 


aliened it by * conveyance. 


I have 


a Remainder may depend. 


I have not met with any caſe determined 
expreſsly upon this point, where the limita- 
tion was by conveyance at common law ; and 
where the limitation was by deviſe, there 
ſeems formerly to have been ſome difference 
in our books. Some took a diſtinction upon 
this principle ; that though in the caſe of a 


conveyance at common law, the entry for 


condition broken muſt defeat the livery, and 
of courſe the remainder which took effect 
from it; and therefore the remainder in that 
caſe, when limited without dependence on the 
condition, ſhould be conſtrued to deſtroy the 
condition annexed to the preceding eſtate : 
yet, that in caſe of a deviſe, where the eſtates 
took effect without livery, there was not the 
ſame reaſon, that the entry for the condition 
broken ſhould deſtroy the remainder ; but 
that ſuch entry might in that caſe affect only 
the particular eſtate, and the remainder ne- 
vertheleſs take place at the time limited for 
it to commence ; and therefore the remainder 
need not abſolutely deſtroy the condition; but 
that the heir ſhould enter for breach of the 
condition, and retain only till the remainder 
ſhould take place: whilſt others conſidered 
the condition, in the caſe of a deviſe, abſolute- 
ly deſtroyed by the remainder over, no leſs 
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than in the caſe of conveyance at common 


law. R 
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As where a teſtator, having iflue three ſons, 
deviſed lands to his wife for her life ſub con- 
ditione quod Wh wigs pueros teflatoris in bo- 
nis moribus, the remainder to the ſecond ſon 
in tail, and the reverſion deſcended- to his 
eldeſt ſon. The condition was broken : the 
queſtion was, whether the heir ſhould enter 
for the condition, or the ſon in remainder 
ſhould enter as for breach of a limitation, or 
the condition be deſtroyed by the limitation 
over. And the court reſolved that it was not 
alimitation; becauſe there were expreſs words 
of condition, and the meaning of the teſtator 
was, thar his heir, who always 1s to take ad- 
vantage of a condition, ſhould enter and de- 
feat the eſtate of the wife : but his meaning 
did not accord with the law; for he could not 
defeat the eſtate for life without defeating the 
remainder ; and therefore by the limitation of 
the remainder over the condition was. de- 


ſtroyed. 


It is true, that in a ſubſequent caſe, where 

a teſtator deviſed to one in tail, upon condi- 
tion that he ſhould not alien, and that if he 
died without iſſue it ſhould remain over to 
another in fee; the deviſee aliened ; and Cole 
and Warburton held it to be not a limitation 
but a condition, for which the heir ſhould en- 
cer. 


But 


a Remainder may depend. 

But whatever differences of opinion ſor- 
merly exiſted in regard to this matter, they 
are now no more ; for that queſtion has long 
fince ceaſed ; and it ſeems now agreed, that 
wherever in a deviſe a condition is annexed 


to a preceding eſtate, and upon the breach 


or non-performance, the eſtate is deviſed 
over to another, that condition ſhall operate 


35s a limitation, circumſcribing the continu- 


ance and meaſure of the firſt eſtate; and that 


upon the breach or performance of it (as the 


caſe may be) the firſt eſtate ſhall ip/o facto 
determine and expire, without entry or 
claim; and the limitation over ſhall there- 
upon actually commence in poſſeſſion, and the 
perſon claiming under it, whether heir or 
ſtranger, ſhall have immediate right to the 


eſtate, Thus indeed is the teſtator's inten- Large 


tion effectuated, by ſubſtantiating the ſubſe- 


quent eſtate, though limited to a ſtranger ; - 


and enforcing the performance of the condi- 
tion, by the determination of the preceding 
eſtate upon the breach of it ; notwithſtanding 
that preceding eſtate be limited to the heir 
himſelf. And limitations of this ſort are 
properly» called conditional limitations. 


As, where one deviſed lands to his mother 
for life, and after her death to his brother in 
fee; provided that if his wife (being then en- 
ſeint) be delivered of a ſon, that then the land 
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ſhould 


40 


And vid. Dy- ſhould remain to him in fee; the teſtator 
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died, a ſon was born; and it was held that the 
fee of the brother ſhould ceaſe, and veſt in the 


ſon upon the happening of the contingency, — 
Again, where A. deviſed lands to his wife for 


life, and after her death to his grandchild B. 
and the heirs of her body; provided always 
and upon condition that ſhe married with the 
conſent of D. E. and F. or the major part of 
them, and in caſe ſhe ſhould marry without 
ſuch conſent, or die without iffue, then he de- 
viſed the premiſes to C. (neither B. nor C. 
being heir at law to the teſtator.) After the 


teſtator's death B. married without the con- 


ſent of any of the perſons named for that pur- 
poſe; and it was clearly held to be an eſtate 
to B. till ſne married without ſuch conſent; 
that here was an eſtate tail deviſed to B. ſub- 
ject to two limitations, the one in law, viz. 
dying without iſſue, the other expreſs, and in 


fact, viz. marrying without conſent ; which 


was properly a conditional limitation, and not a 
condition : for if it were a condition, it would 
deſcend to the heir at law, and he might en- 


ter for breach of it, and defeat the limitation 


over; and it was therefore agreed that the 
marriage without conſent determined her 
eſtate-tail, and caſt the poſſeſſion immediately 
on C. ̃ 


So 


4 Remainder may depend. 

So where one deviſed lands to A. his heir 
at law, and other lands to B. in fee, and that 
if A. moleſted B. by ſuir or otherwiſe, he 
ſhould loſe what was deviſed to him, and it 
ſhould go to B. After the teſtator's death A. 
entered on the lands deviſed to B. and claim- 
ed them ; and it was held that this wes a ſuf- 
ficient breach to give title to B., and that the 
condition 1mpoſed on the heir, ſhould not be 
taken as a condition ; becauſe, if ſo, by de- 
ſcending on him who alone could enter for 
the breach of it, it. would in this caſe be 
fruitleſs. and defeated ; but it was held to be a 
limitation which determined the heir's eſtate, 
and caſt the poſſeſſion on B. without entry. 
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But where there is no expreſs limitation 


over, to take effect upon the breach or per- 
formance of the condition, annexed to a 
preceding eſtate ; there it ſeems the condi- 
tion or proviſo is not always conſtrued as a 
conditional limitation; but the conſtruction 
in that caſe is governed by the apparent in- 
tent of the teſtator, as in the caſe of Gulliver 
v. Shuckburgh Aſhbey cited hereafter. 


Therefore, whe it is ſaid that a ſubſequent 
eſtate limited on a condition, which is to defeat 
a preceding eſtate is void; the rule muſt. be 
underſtood only of eſtates limited in convey- 
ences at common law ; for that ſuch a limita- 

tion 
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tion over may be good by way of deviſe, is 
clear from the caſes laſt cited; and will fur. 
ther appear in the chapter of executory de. 
viſes; to which theſe ſort of limitations, in 
thoſe caſes where the whole fee is firſt deviſed 
to a perſon in efſe are to be referred; and li- 
mitations of this nature may alſo take effect 
by way of 2ſ e, for a uſe may be limited to 
ceaſe as to one perſon upon a future event, 
and to veſt in another. 


As if a man makes a feoffment in fee to the 
uſe of V. and his heirs till A. pay 49. to the 
faid V. and then to the uſe of the ſaid A. and 
his heirs, and the ſtatute executes the eſtate 
in V. and afterwards A. pays the 40 J. there 
A. is ſeiſed in fee if he enters, by the opinion 
of ſeveral ; but by ſome, A. ſhall not be ſeiſed 
in fee by the ſaid payment, unleſs the feoffees 
enter; therefore it ſeems to be the ſureſt way 
to enter in the name of the feoffees and his 
own name; and therefore it appears that if 
a man at this day makes a feoffment to uſes, 
that the uſe ſhall change from one to an- 
other by act ex pot facto, by circumſtance, as 
well as it would before the ſtatute 27 H. 8. 
of uſes. Such are the words of Brook i in the 
place I have cited. 


So where A. tenant in tail, by indenture bar- 
gained and fold the lands to the uſe of J. $. 


in 
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in fee; in the indenture was a letter of attor- Leon. 25. 


ney to make livery, which was made accord- 


I. 31. 
enicombe 


ingly; J. S. by the ſame indenture covenant- v. Parker. 


ed, that if A. before ſuch a day paid 40s. to 
J. S. that then J. S. and his heirs ſhould 
ſtand ſeiſed, c. to the uſe of A. and his 
heirs ; and if A. did not pay, c. then if the 
faid J. S. did not pay to the ſaid A. within 
four days after 10 J. that J. S. and his heirs 
ſhould thenceforth be ſeiſed to the uſe of the 
faid A. and his heirs &c. and A. covenanted 
for further aſſurance; both failed of pay- 
ment, A. levies a fine to J. S. without any 
conſideration. It was adjudged a good feoff- 
ment well executed by the livery, notwith- 
ſtanding the words of bargain and ſale only; 
and that the covenant to be ſeiſed to the new 
uſes conditionally upon the payment and non- 
payment, being in one and the ſame deed, 
ſhould raiſe the uſe upon the contingency 
according to the limitation of it. 


In another caſe where 4. tenant for life, 
and R. in reverſion in fee, covenanted to levy 
2 fine to the uſe of A. and his heirs, if K. did 
not pay 10s. to him at a certain day; and if 
he did pay it, then to the uſe of A. for life, 
remainder to R. in fee; it was held that A. 
had an eſtate in fee till R. paid the 105. at 
the time; and the limitation to the uſe of 4. 


for life and R. in fee, was to ariſe on a con- 
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dition ſubſequent, viz. the payment of the mo. 
ney at the time. In regard to this condition 
ſubſequent, we may obſerve, that it was evi- 
dently the intent, that one of the limitations 
ſhould take effect immediately; that to 4, 
for life with remainder to R. in fee could nut, 
till the payment of the money ; therefore it 
muſt be the firſt to A. in fee. 


Cro. Eliz. And where after a feoffment, to the uſe of 
439 the feoffor and A. his feme that ſhould be after 
Dp. their marriage, and the heirs of their bodies; 
tte feoffor took A. in marriage; all the 
judges held, that although he were ſeiſed in 
fee in the mean time, yet, by the marriage, 
the new uſe ſhould ariſe and veſt, if there 
were no act in the mean time to deſtroy that 
future uſe, (as it was in Chudleigb's caſe) and 
judgment was given accordingly. 
Loyd v. Ca- So where A. and B. two ſiſters, in conſi- 
— _ in deration of 4000 J. paid to A. by C. conveyed 
Show. Caſes lands by leaſe and releaſe to the uſe of B. and 
in Parl. 137. C. for their lives (upon their intended inter- 
marriage) remainder to their firſt and other 
ſons in tail-male ſucceſſively, remainder to 
the daughters of B. and C. in tail, remainder 
to the right heirs of C. Provided that if 
there ſhould be no iſſue of B. and C. living at 
the deceaſe of the ſurvivor of them, and that the 
heirs of B. ſhould within twelve months * 
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the death of B. and C. dying without iſſue at 
aforeſaid, pay to the heirs or aſſigns of C. 
4200 l. then the remainder in fee ſo limited 
to C, ſhould ceaſe, and the lands ſhould re- 
main to the right heirs of B. for ever. Aſter- 
wards B. and C. for extinguiſhing all right 
and title of B. and her heirs under this pro- 
viſo, levied a fine of the lands to the uſe of 
C. and his heirs. B. and C. died without if- 
ſue, and the heir of B. filed a bill againſt the 
heir of C. to have a conveyance of the lands 
upon payment of the 4000 J. purſuant to the 
proviſo. The bill was diſmiſſed; but upon 
an appeal brought in parliament, the decree 
of diſmiſſion was reverſed; upon its being al- 
ledged that the proviſo was not void, it be- 
ing within the reaſon of the limitations al- 
lowed in the Duke of Norfolł's cafe, where it 
is ſaid, that future intereſts, ſpringing truſts, 
or truſts executory, and remainders that are 
to ariſe upon contingencies are quite out of 
the rule and reaſon of perpetuities, if they 
are not of remote conſideration, but ſuch as 
will ſpeedily wear out. And that the fine 
could not bar the proviſo, becauſe the ſame 
land never was nor could be in B. who levied 
1 . 5 


It is to be obſerved, that the new uſe in 


this caſe to the heir of B., was not a limita- 


ton which could unite with that to. the an- 
ceſtor, 


45 


(200) 
Vide infra. 
P- 353» 


And vide 
Smith v. 
Warren. 
Cro. Elix. 
688. 
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ceſtor, according to the rule in Shelley's caſe; 
for it was not a remainder to ariſe upon the 
determination of the preceding eſtate, but 
was a conditional limitation of a future uſe; 
whereas that rule applies only to remainders; 
therefore the land veſted in B.'s heir by pur- 
chaſe and not by deſcent. There are other 
caſes relative to this doctrine which I ſhall 
refer to the head of Executory Deviſes. 


vide Nicholls The uſes J have been ſpeaking of are called 
- - ſhifting or ſecondary uſes ; and are allowed, 
588 (within the limits eſtabliſhed for avoiding 
Canc. 4 perpetuities) becauſe they were good before 
hare the ſtatute 27 Hen. 8. of uſes, (when uſes ' 
noticed infra. were fiduciary and totally diſtinct from the 
* legal eſtate, which at common law could not 
be limited in ſuch manner,) and do not fall 
within any of the miſchiefs which that ſtatute 


was made to remedy. 


It appears, however, to have been a queſ- 
tion, whether limitations of this nature were 
good in ſurrenders of copybold eſtates. Thus, 
where there was a ſurrender babendum from 
the death of the ſurrenderor, to the uſe of his 
child then in ventre /a mere and his heirs and 
aſſigns for ever, and if the child die before 

Sympſon v. age or marriage, then to the uſe of J. 5. 
72 and his heirs and aſſigns. Croke ſays it was 
376. reſolved, that the ſurrender to the uſe of 7.5. 

was 
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was void, for that a man could not make 


ſuch a conditional ſurrender to operate in fu- 
ture. On the other hand, the ſame caſe as 
reported by Rolle, is cited in Lex Cuſtumaria 
as an authority that ſuch future uſes are good, 
and that a fee may be limited on a fee upon 
a contingency in copybold eſtates. And this the 
caſe in Rolls Abridgment ſeems to leave un- 
decided. But in Gilbert s Tenures it is ſaid, 
that ſuch a reſolution ſeems not to be 
grounded on ſo good reaſon, as the contrary 
reſolution in Croke; for the uſe upon a fur- 
render of a copyhold is not like a uſe or truſt 
at common law: but he who is admitted 
upon a furrender, is admitted to the legal 
cuſtomary eſtate, and is not ſeiſed to @ ue; 
therefore uſes upon ſurrenders are in general 
governed entirely by the ſame rules, as con- 
veyances at common law, in which ſuch li- 
mitations were not allowable ; and that upon 
this principle it ſeems a fee upon a fee in 
caſe of a furrender of copyholds is not good, 
any more than in a conyeyance at common 
law. But the above opinion of Gilbert is, 
| think, excluded by decided caſes; for the 
validity of conditional limitations in ſurren- 
ders of copyholds, appears to have been ad- 
mitted in the above cited caſe of Stocker v. 
Edwards or Edwards v. Hammond. And the 
deciſion in the caſe of Sympſon v. Sothern, 
may be referred to the point of the habendum 

Vor. I, Ee after 


Vide ſupra 
P- 173. 
And vide 
Welcock Ve 
Hammond. 
Cited 3 Co. 
Rep. 20. b. 
Brian v. 
Cawſen. 


3 Leon. 116. 
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after the death of the ſurrenderor being void, 

taking that as the conditional future operation, 

| which was denied to the ſurrender. And in the 
Cro. Eliz. caſe of Paulter v. Cornbill, Beamond, Juſ. 
tice, conceived the limitation of a fee upon 


£5 — fee, as good in ſurrenders of men as 
1. 


in uſes of lands upon a froffment. 
e * Fo 2 a=: e tr Je: SE Ng 
57 
Bently . So 1 in he caſe 3 a ſurrender & copy holds, 
Denen to the intent the lord ſhould admit A. whom 
ae 268. the ſurrenderor intended to marry, after mat- 


And wo riage; until marriage to the uſe of himſelf 
_ _— and his heirs, and after marriage to the uſe of 


for the ſame himſelf and A. in tail; the whole court of 
And vide C. B. held that it was good enough to limit a 
Taylor . remainder upon a contingent fee in copy- 
1 Ack. 386. holds; as in caſe of mortgages of copyholds 


a ſurrender in futuro is good, for the free- 
hold remains in the lord. 


But there are ſome inſtances of freehold 
eſtates, wherein this ſort of uſes has not been 
Burton'scaſe, admitted to take effect; as where a froffment 


2 742. was to the uſe of A. ſor life, remainder to bis 
P * 102 2. 


Les ot Uſes, wife for life, remainder to his right heirs; 
138. with a proviſo, that if his ſon interrupted 


(202) his wife, it ſhould be to the uſe of his wiſe 
; and her heirs; A. made a leaſe for years 
to commence after the death of his wife, 

and died, the ſon diſturbed the wife, and it 

was reſolved that the uſes would not ariſe 

A 12 4 . "Id. to 
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to give the wife the fee. The reaſon of this 
caſe ſeems doubrful and obſcure ; however, 


the leaſe for years made to commence after _ 


the death of -the wife, is ſaid to have been 
the occaſion of the judgment; for that the 
reverſion after the death of the wife being al- 
tered by that leaſe, the ſame uſe in the rever- 
fion which was in being at the diſpoſition of 


419 


the particular eſtate, and fo conditionally li- 
mited to the wife, could not ariſe to her, 


and that therefore the uſe could never n 
at all. 


If a limitation be to the uſe of A. and 
bis heirs, provided that if he give a mortal 
blow to any perſon, that the uſe ſhall ceaſe to 
him, and ſhall be to another; this is fraudu- 
lent to prevent an nnn and therefore i is 

void, 


And where A. edn and ſold land to 


B. for 500 J. upon condition that if A. paid 
B. 5001. he might re-enter, and be ſeiſed to 
the uſe of himſelf and his heirs, until he 
ſhould attempt to alien without the aſſent of 
B. and then to the uſe of B. and his heirs; 


Moor 633. 
pl. 808. 


Moor 761. 


pl. 1054. 
Holloway v. 


Pollard. 


and a fine was levied to thoſe uſes; 4. paid 


the 500 J. and entered, afterwards A, aliened 
without the aſſent of B. Per Lerd Chan- 
cellor Egerton, No uſe will ariſe to B. the 
bargainee, becauſe the bargainor, entering 

E e 2 for 


(203) 


.420 


0 Rep. 74- 
in Lord Staf- 


fora's caſe. 
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ſor the condition, ought to be in of the eld 
uſe and eſtate, and cannot be ſeiſed to any 
other uſe; alſo the fine was levied to B. by 
which A. who was the conuſor, and alſo the 
bargainor, who came in by the uſe of the 
fine, cannot ſtand ſciſed to any other uſe, for 
then there would be uſe upon uſe.— But we 
are to obſerve: the judgments in theſe laſt 
cafes, depended on the particular nature of 
circumſtances ex poſt facto, or on the fraudu- 
lent intent or illegality of the condition; and 
do not in the leaſt affect the general validity 
of theſe Wi limitations. 


T bere is alſo a lirnitarion of another kind, 
which may be conſidered as an exception to 
the rule at common law, that an eſtate limit- 
ed to take effect on a condition, which is to 
affect the particular eſtate, is void. I mean 
thoſe caſes, where a particular eſtate is limit- 
ed with a condition, that after the perform- 
ance of ſuch an act, or the happening of ſuch 
an event, the perfon to whom the firſt eſtate 
was limited, ſhall thereupon have a larger 
eſtate. For it was reſolved in the caſe of 
Lord Stafford, that fuch a grant may be good, 
as well of things which lie in grant, as 

things which lie in livery; and may be an- 
nexed as well to an eſtate-tail, which cannot 
be drowned, as to an eſtate for life or years, 


e eee by the acceſs of a 


vt | greater 
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greater eſtate. But that ſuch increaſe of an 
eſtate by force of ſuch a condition, ought to 


have four incidents. 


1/, There ought to be a particular eſtate 
as a foundation for the increaſe to take effect 
upon ; which particular eſtate Lord Coke 
held muſt not be an eſtate at will, nor revo- 
cable, nor contingent. — 24/y, Such particu- 
lar eſtate ought to continue in the leſſee, or 
the grantee until the increaſe happens, with- 
out any alteration of privity in eſtate, by 
alienation of the leſſee or grantee ; though 
the alienation of the leflor or grantor will not 
at all affect it; and that the alteration of per- 
ſons, by defcent of the reverſion to the heirs 
of the grantor or his alienee, or of the par- 
ticular eſtate to the repreſentatives of the 
grantee, ſhall not avoid the condition ; and 
that where the grantee dies before perform- 
ance of the condition, his heir ſhall, after he 
has performed the condition, be in guodam 
modo by deſcent : and that fuch increaſe need 
not take place immediately upon the parti- 
cular eſtate, but may enure as a mediate re- 
mainder, ſubſequent to an intermediate re- 
mainder for life, or in tail to ſome body elſe. 
—3dly, That the increaſe muſt veſt and take 
effect, immediately upon the performance of 


the condition; for that if an eſtate cannot be 


enlarged at the very inſtant of time ap- 
Ee 3 pointed 
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pointed for enlargement, the enlargement ſhall 
never take place; and therefore though the 
reverſion be in the. king, it ſhall inſtantly be 
out of him, upon performance of the con- 
dition, and veſt in the grantee, without pe- 
tition or monſtrans de droit or other circum- 
ſtance ; for the awaiting ſuch circumſtances, 
would fruſtrate and defeat the enlargement; 
and the law will never require circumſtances 
to ſubvert che ſubſtance. — 4/bly, That the 
particular eftate, and the increaſe ought to 
take effect hy one and the ſame inſtrument 
or deed, or by ſeveral deeds delivered at one 
and the ſame time; (which, in effect, is the 
ſame thing, for gue incontinenti fiunt ineſſe vi- 
gentur ) becauſe the particular eſtate, and the 
increaſe thereupon, is only a grant to take 
effect out of one and the fame root; and 
though the increaſe veſt at a different time, 
yet when it is veſted, it has its force and ef- 
f-& from the ſame grant. For a more mi- 
nute diſcuſſion of this doctrine, I ſhall refer 
the reader to Lord Coke's report of the 
ſaid caſe of Lord Stafford. Vid. alſo Sbep- 
pard's Touchſtone of Common Aſſurances, 
fol. 129. where another requiſite is men- 
tioned, the condition being poſſible and lau- 
ful, as is obſerved by the learned Editor of 
the laſt improved edition of that book, 


FJ 


Ok the Effate neceſſary to ſupport a 
Contingent Remainder. 


Shall now conſider what eſtate is required 
to ſupport a contingent remainder; or, 
in other words, what kind of eſtate muſt ne- 


ceſſarily precede it, 


t is a general rule, that wherever an eſtate 
in contingent remainder amounts to a free- 
hold, ſome veſted eſtate of freehold mult pre- 
cede it. This rule depends upon the neceſ- 
firy there is for the freehold to paſs out of 
the grantor, at the time the remainder is 
created, If no freehold paſſes, how is the re- 
mainder-man to have it? If it paſſes at all, 
it muſt paſs either in the particular eſtate, or 
in ſorne remainder limited after it; in a con- 
lin gent remainder it cannot paſs, becauſe ſuch 
remainder at the time of its creation paſſeth 
to or veſts in nobody; and if it paſſeth only 
in ſome veſted remainder limited after the 
contingent remainder, then is ſuch contingent 
eſtate precluded from ever riſing at ail; for 
that freehold then becomes veſted in p:/:/ſion, 
which the contingent eſtate was limited to 
precede; and of courſe there is no room 
left for the introduction of the contingent 
freehold, It follows, therefore, that ſome 
preceding veſted eſtate of freehold muſt be 

Ee4 limited, 
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1 Rep. 130. 
a. 134. b. 
Vide alſo 
Boraſton's 
caſe, 

3 Rep. 20. 
Co. Lit. 217. 
A. 
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1 Salk. 226. 
Goodright 
©. Corniſh. 


I Salk. 229. 


Scatterwood 


v. Edge. 
Supra. p. 
103. 


2 Vern. 754. 
Elie v. Oſ- 
burn. 


And vide 
Doe v. Mor- 
gan, infra, p. 
236. 


Sir Thomas 
Palmer'scaſe. 
Moor 815. 


Eſtates ſupporting 
limited, to give exiſtence to ſuch a contin. 
gent remainder. | 


Thus, where a deviſe was to B. for fifty 
years if he ſhould ſo long live, remainder tothe 
heirs of the body of B. remainder to C.; the 


limitation to the heirs of the body of B. was 


void as a remainder for want of a freehold to 
ſuppor C it. | 


So where there was a deviſe to truſtees 
for eleven years, and then to the firſt ſon 
of A. in tail, &c. and A. had no ſon at that 
time, it was agreed that ſuch limitation was 
void as a contingent remainder, becauſe there 
was no freehold to ſupport it, 


But where an eſtate was limited to 4. 
for ninety-nine years if he ſhould ſo long 
live, remainder to truſtees during the life of 
A. remainder to the wife for her jointure, re- 
mainder to the heirs of the body of A.; there, 
though the particular eſtate was but for years, 
yet the contingent remainder to the heirs 
of the body of 4. was good, becauſe pre- 
ceded by a veſted freehold remainder to the 
truſtees, 


There is a caſe indeed reported by Moor, 
where J. covenanted to ſtand ſeiſed to the 
uſe of himſelf for life, remainder to B. his 

3 , brother's 
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brother's eldeſt fon for life, remainder to the 
firſt ſon of B. in tail, and ſo on to his eighth 
ſon, remainder to the right heirs of 4. A. 
was afterwards attainted of treaſon, and exe- 
cuted before the birth of any ſon of B. and it 
was reſolved, that by the attainder of A. the 
afterborn ſons of B. were barred, and that the 
crown had the fee · ſimple diſcharged of all the 
remainders limited to ſons not then born.— 
And the queſtion ariſes how we are to recon- 
cile this reſolution with the principle that any 
preceding veſted freehold eſtate will ſupport a 
contingent remainder ; for here, whatever ef- 
fe&t the forfeiture of A. s eſtate for life and 


remainder in fee, might otherwiſe have had, 


yet as B. had a veſted freehold, why was not 
that capable of ſupporting the contingent re- 
mainder to his ſons? There are no reaſons 


(208) 


given for the reſolution in this caſe; and per- 


haps to account for it, we are to recur to the 
ſuppoſed neceſſity (herein after treated of) 
of a ſeiſin in the feoffees, covenantees, Sc. to 
ſerve contingent uſes, when they come in efſe ; 
which principle admitted, it may be inferred, 
(as it ſeems agreed that the crown cannot 
ſtand ſeiſed to a w/e) that there could be no 
ſeiſin (after B.'s forfeiture to the crown) to 
ſerve the contingent uſes to B.'s ſons, when 
they came in eſſe, and that on that account 
they could never take effect. But I ſhall en- 


deavour to ſhew in a ſubſequent part of this 
eſſay, 


Vide infra, 
p. 216, 
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(209) 
Cor bet v. 
Tickborn. 
2 Salk. 576. 
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eſſay, what ſort of reliance is to be had on 
this principle. 


If there had been an office found antece. 
dent to the birth of a ſon of B. that A. was 
ſeiſed in fee, it might have accounted for the 
reſolution in the above caſe, by taking away 
the right of entry of B. according to the diſ- 
tinction I ſhall notice after the next cited cafe, 
But abſtracted from a circumſtance of that 
nature, which does not appear in the report 
of Sir Thomas Palmer's caſe, that of Corbet v. 
Tichborn, of much later date, ſeems to claim 
our better attention. It was a caſe where 
J. S. being tenant for life, remainder to his 


wife for life, remainder to his fiſt and other 


ſons, &c. in tail, remainder to himſelf in fee, 
committed treaſon, and afterwards had a ſon, 
and then was attainted ; and upon a trial at 
bar in XK. B. the court held, that whether the 
ſon was born before or after the attainder, the 
contingent remainder to him was not diſ- 
charged by the lands veſting in the crown 
during the life of J. S. becauſe of the wife's 
eſtate, (viz. a veſted eſtate of freehold in re- 


mainder) which was ſufficient to ſupport it. 


For this eſtate of the wife, it ſeems, was not 
turned to a right, or affected by the forfeiture 
of the huſband, nor the crown thereby in poſ- 


ſeſſion of any other eſtate than what J. S. was 


intitled to at the time ; as appears by another 
| e 


6 
| 
| 
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caſe, where tenant for life, remainder to his Linch v. 
firſt ſon in tail, remainder to 7. s. in fee, was —— 
attainted of high treaſon, and died without 

iſſue. And upon its being urged, that the 

whole eſtate veſting in the king by 33 H. 8. c. 

8. without any office finding the ſpecial mat- 

ter, he in remainder, could not enter, any 
more than if a general office had been found, 

which would have ſuppoſed a fee. It was 

held, that no other eſtate veſted in the king by 

the ſaid aft, than the party attainted had; 

juſt as if a ſpecial office had been found; and 

therefore the remainderman might enter on 

the king, the king's eſtate being determined. 

For the ſtatute ſaved the right of others; tho 

it was otherwiſe where an office found an 

eſtate in fee in the party attainted. 


Here we are to obſerve, that the rule re- 
ſpecting the eſtate, requiſite to ſupport a con- 
tingent remainder, holds equally in the limĩta- 
tion of »/es, as in eſtates executed in poſſeſſion 1 Rep. 134. 
at common law : tho” indeed before the ſtatute —— 
of uſes, if there had been a feoffment to the Parl. 107. 
uſe of A. for years, remainder (of the uſe) in 
contingency, the contingent uſe would have (210) 
been good, for the feoffees remained tenants - 
of the legal freehold ; but ſince that ſtatute it 
is otherwiſe, for now no eſtate remains in the 
ſeoffces. 


Therefore, 
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2 Salk. 679. | 


Adams v. 
Javage. 
Vid. ſupra, 
P- 40. 


12 Mod. 39. 


Davies v. 
Speed. 4 
Mod. 153. 

2 Salk. 675. 
Carth 262. 
12 Mod. 39. 
Show. Cal. 
Parl. 104. 


Vide ſupra, 
P- 42. 


ceding eſtate of freehold limited to ſupport 


have been, whether A. was tenant in tail, or 


wife begotten, remainder to the uſe of the 


Eftates ſupporting 

Therefore, where there was a leaſe and re. 
leaſe by A. to truſtees and their heirs, to the 
uſe of A. for gg years, remainder to the uſe 
of truſtees for 25 years, remainder to the 
heirs male of the body of A. the court held 
this limitation to the heirs male of the body 
of A. to be void, becauſe there was no pre- 


it. The queſtion in this caſe is ſtated to 


only tenant for years. Now the latter con- 
cluſion muſt have prevailed even if the limi- 
tation to the heirs male of his body, tho' void 
as a remainder, had been admitted effectual 
as a future uſe within the reaſon of the caſes 
put by Holt. 


So where the huſband and wife covenanted 
to levy a fine of the wife's lands to the uſe of 
the heirs of the body of the huſband on the 


right heirs of the huſband, they had iſſue that 
died in their life-time ; afterwards the wife 
died, leaving the huſband, and after the death 
of the huſband the limitation to his heirs was 
held void for want of a preceding freehold to 
ſupport it. In this caſe we are to obſerve, 
the huſband could not take an eſtate for life 
by implication ; becauſe the eſtate was the 
wife's, and moved originally from her; and 


ſuppoſing an eſtate for life in the wife by im- 
plication 


| Contingent Remainders. 

plication or reſulting uſe, capable of ſupport- 
ing the uſe to the heirs of the body of the huſ- 
band on the wife; yet as ſhe, as well as their 
ifue, died in the huſband's hfe time, before the 
limitation to his vigbt beirs could veſt, that 
muſt have failed as a contingent remainder, 
for want of a ſubſiſting particular eſtate at his 
death to ſupport it. And there was no ſort 
of ground to maintain its validity as a future 
uſe; as it was poſtponed to a general failure 
of heirs of the body of the huſband by the 
wife; which was too remote. F 2 1320 


As to a contingent mics for- years, 
there does not appear to be ary neceſſity. for 
2 preceding freehold to ſupport it. For the 
remainder not being freebeld, no ſuch eſtate 
appears requiſite; to paſs out of the grantor, 
in order to give effect to a remainder. of that 


Indeed in the caſe of Corbet v. Stone, where 
A. by indenture, leaſed to truſtees for 40 
years, if A. ſhould fo long live, in truſt for 
A. to receive the profits during her life, and 


that after ber deceaſe, one moiety ſhould be 


to D. and the other moiety to E. (no parties 
to the deed) their executors, adminiſtrators 


Vide infra, 


321. 


(211.) 


Raym. 140. 
Corbet v. 
Stone. 


and aſſigns, ſeverally and reſpectively, for the | 


term of 1000 years. A. afterwards levied a 
fine to different uſes, and died, and five years 
paſſed 
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And vide 

3 Leon. 23. 
in Cranmer's 
caſe. 
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paſſed after her death, and the plaintiff 
elaimed under D. and E. and entered: it 
was inſiſted, that the limitation to D. and . 
was a remainder, though contingent as li. 
mited after the death of A., before which the 
preceding eſtate for forty years might deter. 
mine; the court objected that it could not 
paſs as a preſent eſtate, becauſe D. and E. 
were not parties to the deed, and that it could 
not be a contingent remainder, being a re- 
mainder for years depending on an eſtate for 
years; and that there could not be a contin- 
gent eſtate for years; becauſe a leaſe for years 
operates by way of contract, and therefore the 
Particular eſtate and the remainder operate as 
xo diſtinct eſtates grounded upon ſeveral 
contracts. But guere of this opinion, for it 
ſeems not well conſidered; | nor indeed did 
the court appear to rely upon it, when they 
ſaid, admitting the term of 1000 years a con- 
tingent remainder, it was barred by the fine 
and 5 years non- claim, after the time of 
veſting ; and the judgment, which was for the 
plaintiff, may be accounted for on other 
grounds, viz. her having the freehold and re- 
verſion in herſelf, upon which the fine might 
operate without torr, and her being only 
tenant at will, as to the Poſſeſſion, to her own 
truſtees of the term of 40 years, 


Although every contingent freehold re- 


mainder muſt be ſupported by a preceding 
freehold, 


Contingent Remainders 


freehold, yet it is not neceſſary, that ſuch pre- 
ceding eſtate continue in the a#ual ſeiſin of 
its rightful tenant; 1t 15 ſufficient, if there ſub- 
fiſts a right to ſuch preceding eſtate, at the 
time the remainder ſhould veſt; provided ſuch 
right be a right of entry, and not a right of 
ion only; for whilſt a right of entry re- 
mains there can be no doubt but the ſame 
eſtate continues; ſince the right of entry can 
exiſt only in conſequence of the ſubſiſtence of 
the eſtate ; but when the right of entry is gone, 
and nothing but a right of action remains, it 
then becomes a queſtion in law whether the 
ſame eſtate. continues or not; for the action 
is nothing -more than. the means of deciding 
this queſtion, - Another eſtate is in the mean 
time acknowledged and protected by the 
law, till ſuch queſtion be ſolemnly deter- 
mined in a court of juſtice, upon the action 
brought. i rok | 


Thus if A. be tenant for life with a con- 
tngent remainder over, and tenant for life 
be diſſeiſed, all the eſtates are deveſted; but 
the right of entry of tenant for life will ſup- 
port the contingent remainders; but in this 
caſe if the contingent remainder does not veſt; 
before ſuch a deſcent be caſt as will rake away 
the entry of tenant for life within the ſtatute 
of H. 8. c. 33. and drive him to his action, 
then is the contingent remainder gone: be- 
cauſe 
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12 Mod. 174. 
In the caſe of 
Thomſon 

v. Leach. 
and vide 
Loyd v. 
Brooking, 
infra, 248. 


(213) 
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1 Rep. 135. 
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entry to ſupport it, that right being turned 
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cauſe there no longer ſubſiſts any right of 


into a right of at7ion. 


So where a gift in tail was to A. remain. 
der to the right heirs of B: A. made a feof. 
ment in fee, and afterwards: B. died; the right 
heir of B. was not intitled to the eſtate, be. 
cauſe there was no particular eſtate either in 
eſſe or in right to ſupport the remainder when 
it fell; for A. had no right againſt his own 
feoffment ; nor had his iſſue right till after 
his death; and then a right of action only, his 
feoffment having worked a diſcontinuance ; but 
(aid Chief Juſtice Charlton) if tenant in tail 
be diſſeiſed and dieth, the ſame ſhall not take 
away the right of the contingent” remainder ; 
for there the right of the particular eſtate re- 
maineth in diſſeiſee, and ſupports the contin- 
gent remainder. 


So where A. covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, remainder to the 
uſe of his wife for life, remainder to the uſe 
of his daughter for life; remainder to the uſe 
of her firſt ſon in tail, and ſo to the uſe of 


her other ſons ſucceſſively in tail, reverſion to 


the uſe of his own right heirs; and afterwards 
he granted the reverſion without conſideration, 
reciting the former ſettlement; and after that 
de a feoffment of the lands; then the 

daughter 
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daughter had iſſue a ſon; A. died, the wife 
entered, then the daughter died, and then the 
wife; it was reſolved that the grant did not 
hinder the ariſing of the contingent uſes, be- 
cauſe it was without conſideration ;- and the 
firſt uſes and eſtates were recited in the grant, 
ſo that the grantee had notice, and therefore 
took the lands ſubje& to the grantor's cove- 
nant to ſtand ſeiſed; and that the feoffment 
did not deſtroy the contingent eſtate, becauſe 
the right of remainder for life in the daugh- 
ter, upon which ſhe might have entered for 
the forfeiture, did ſupport it; for the feoff- 
ment of A. was a forfeiture of his eſtate for 
life, and of the eſtate of his wife in remainder 
during the covertare; ſo that the daughter 
might have entered for the forfeiture during 
the coverture; and this right of entry was 
ſufficient to ſupport the contingent remain- 


But it was held by Glyn Ch. J. that if, in this 
caſe, the feoffment had been made before any 
grant of the reverſion, the contingent uſe 
would have been deſtroyed, notwithſtanding 
the right of entry in the daughter; the ground 
of which opinion will be explained in a ſub- 
ſequent page of this tract. 


This right of entry to ſupport a contingent 
remainder, muſt be a preſent right, a Faure 
one will not do; it mult alſo precede the 
Vol. I. Ff con- 


2 Roll. Ab. 
796. pl. 12. 
Wegg v. 

Villers. This 
was the caſe 
of a ſettle- 
ment by Sir 
Edward Coke 
Vide 2 Sid. 


And vide 
Smith v. 
Belly, 2 Roll. 


Abr. 793—4 


der to the firſt ſon c. without queſtion. — - 


Vide 2 Sid. 
159. 


Vide infra, 
p. 219. 


(215) 
1 Ventr. 189. 
Lord Raym. 
316. infra 
242. 
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Et ſupra, 
242-3. 


Cro. Car. 102. 
Bigot v. 
Smith. 


(216) 
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contingency, and be actually exiſting when 
that happens; for if it only commences at the 
ſame inſtant with it, the remainder it ſeems 
will not veſt: according to what was ob- 
ſerved in the above cited caſe of WMegg v. 
Villers; where the court ſaid, that the caſe 
would have been more dubious, if the daughter 
had not had an eſtate for life, but the contin- 
gent remainders had depended on the eſtate 
of the wife immediately ; where the feoffment 
of the baron had deſtroyed them; inaſmuch 
as the feoffment of the baron paſſed his eſtate 
and the eſtate of his wife during the cover- 
ture, ſo that none could enter during the co- 
verture; and neither the eſtate of the baron 
nor of the wife could be ix efſe, during this 
time, to ſupport the contingent ules ; for it 
ſeems the future right of the wife to enter af- 
ter the death of the baron, is not ſufficient for 
this purpoſe. | 
So in a ſubſequent caſe, where baron made 

2 feoffment to the uſe of himſelf and his wife, 
and of the heirs of the ſurvivor of them; and 
afterwards made another feoffment of the 
ſame lands ; it was adjudged that the right of 
entry in the wife was not ſufficient to ſupport 
the contingent fee, and veſt it in her on death 
of the baron, In this caſe we obſerve that 
the particular eſtate was not ſubſiſting at the 
huſband's death, when the fee ſhould have 
| veſted; 
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veſted ; for his ſecond feoffment had deſtroy- 
ed ic during the coverture; and though the 
wife's right of entry took effect at the inſtant 


the remainder. ſhould have veſted, yet it was 
inſufficient, for it ſhould have been then ac- 


tually exiſting. _—— We are to diſtinguiſh 


this from the above cited caſe of Corbet v. 
Tichborn, where the crown, it ſeems, took on- 
ly the ſame eſtate as the huſband had, and 
nothing was deveſted, nor the wife's eſtate 
turned to a right. 3 


But where the eſtates are limited by way 
of uſe, and are afterwards deveſted and turned 
to a right; it has been held requiſite to the 
execution of the ſubſequent contingent uſes, 
that either the ceſtui que uſe under ſome pre- 
ceding veſted uſe, or elſe that the feoffees or 
their heirs ſhould enter, in order to reveſt the 
eſtates; for although contingent uſes are not 
deſtroyed by ſuch a deveſting of the preced- 
ing eſtate as turns it to a right of entry, as they 


would be if ſuch eſtate was determined, or 


turned to a right of action only; yet, it has 
been ſaid, there muſt, at or after the time 


when ſuch uſes come in eſſe, exiſt a /eifin in 
the feoffees, out of which thoſe uſes may ariſe, 
before they can be executed by the ſtatute,— 
This doctrine apparently involves ſome de- 
gree of difficulty in it, I ſhall therefore endea- 
vour to explain it. 
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(217) It appears to have been the opinion of the 


Vide Chud- 1 oh” 
42 de oourt in Chudleigh's caſe, that upon a convey. 


.) * to uſes, there is no aual ſeiſin left in the 
e, Teoffees; but that as to all the uſes in eſe, and 


.. ee. which veſt immediately, the ſeiſin is preſently 

Hat bös. 2 transferred unto che cefuiſsue uſe; and that a 

27: 2 do the uſes not in efſe, there is no preſent ſei. 
= : 


ra; = ſin exiſting any where ; but only a poſſibility 
„fe a ſeiſn in the feoffees, to ſerve thoſe uſes 


CE, when they come in efe ; which takes effect as 


"on contingencies on which the uſes depend 


*© ariſe, ſo as then to give the feoffees c. a ſuf. 
Lot ficient ſeiſin to ſerve ſuch uſes, that they may 
be executed by the ſtatute, if the eſtates li- 
| mites in the conveyance to uſes; be not in the 
| mean time deveſted ; but that if the eſtates 
happen to be firſt devefted, then that at pofe- 
bility of eli in che ieotees is deveſted, as 
well as the other eſtates; and mult be reduced 
and. revefted before the contingent uſes can be 
executed,” IT: TD 


— — 


Now if this deveſt ing or diſturbance of the 

eſtates limited in the conveyance to uſes, has 

\operated fo far, as not to leave a right. of en- 

Vide Bigot v. try in any preceding veſted eſtate; then is the 
Smith, ſupra, contingent uſe entirely deſtroyed and gone, 
. as we have already ſeen, for want of a pre- 
ceding eſtate to ſupport it ; but if a right of 

entry is left in any preceding veſted eſtate, 

then, the ceſtuigue uſe having ſuch right of 


entry, 


* WW 2 0 * 


TY | as OA RE 0 = cw we 


Contingent Remainders. 
entry, may, by his entryp#eveſt. (as it has 
been ſaid) the eſtates which were de veſted, 
and amongſt the reſt the poſſibility! of ſeiſin in 


the feoffees to. ſerve the contingent: uſes : 


bur if no ſuch entry ſnould be made, teh, 


it has been ſaid, the feoffees or their heirs 
mult enter, do reveſt their i, for that 
otherwiſe there would exiſt:no ſeiſin to ſerve 


the contingent uſes; and n 
the fe. feoffees ſhould bar their own right of en- 


try vp upon ſuch an occaſion, by feoffment, re- 


eaſe or otherwiſe, the contingent uſe can 


never be executed for want of a ſeiſin in the 


feoffees out of which it may ariſe; and that 3 el 
1 An le 


the ceſtuigue uſe will then have no other re- 
medy, than againſt the feoffees in a court of 


equity for breach of truſt. 


As if a feoffment be made to the uſe of 4: 
for life, remainder to the uſe of B. for life, 


remainder to the uſe of the eldeſt ſon of B. in 


tail Sc., here the feoffment of 4. (it is clear) 
will not deſtroy the contingent remainder to 
the ſon of B. becauſe of the right of entry in 
B. upon the forfeiture of A. and if B. enters 
either in the life-time of A. or after his death, 
this, it has been ſaid, will reduce the contin- 
gent remainder ; ſo that if a ſon be born in 
his life-time it ſhall be executed by the ſta- 
tute without any entry of the feoffees. And 


| it n been further ſaid, that if after the feoff- 


FF ment 
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(218) 
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| 


infra, p. 251. 


2 Roll. Abr. 
796. pl. 12 


Ibid. pl. 13. 
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2 Rol. Abr. ment of A., B. dies without having entered, 
797. Pl. 14. though he ſhould-have a ſon born in his life- 
time, that ſon cannot enter, the ſeiſin of the 

feoffees having been diſturbed and not reveſt- 

| ed; but that in this caſe the feoffees may en- 


— — — —ͤ -— 


ter, and thereb revive the contingent. uſe, 
which, by their entry, it is ſaid will be exe- 
eored 10 Cel Len by the ſtatute; but 

alter the death of B. without t entry, the Tf. 
fees ſhould by feoffment or otherwiſe bar 
TEN — 
Tbid. pl. 16. their entry, then the contingent uſe can never 
And vide be executed for want of a ſeiſin in the feoffees 
Brent's caſe, ———_—— n - — 
2 Leon. 14. to ſerve it. Theſe points, it ſeems, were 
* 339. Pl. agreed upon by Rolle C. J. and the other 
8 £ judges of the King's Bench in their debate of 
the caſe of Megg v. Villers. 


* 


2 Roll. Abr. It is this ſuppoſed necefficy ot the exiſtence. 
796. Pl. 11. gf a ſeiſin in the Folker at or after the time 
hen the contingency happens, in order to 
ſerve the contingent uſe, that accounts for 
Vide ſupra, the obſervation before cited, as made by GH 
* C. J. with reſpect to the caſe of Sir Edward 
Coke, viz. that if Sir Edward had made the 

feoffment before he had granted the reverſion, 

the contingent uſe to the firſt ſon of his 

daughter had been deſtroyed. It was agreed 

in Chudleigh's caſe, that privity of eftate 1s ab- 

(220) ſolutely requiſite- to the ſtanding ſeiſed to a 
uſe : that is, that a perſon muſt come in of 


or ander the ſame eſtate or ſeiſin, out of which 
h the 
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the uſes were originally limited to ariſe ; 
otherwiſe he is not ſeiſed to thoſe uſes. Now 
in the caſe of Sir Edward, the contingent uſes 
were to ariſe out of the eſtate or ſeiſin which 
was in him before he granted the reverſion, 
i. e. out of the reverſion expectant on the 
death of his wife and daughter; for the ſeiſin 
of the particular uſes in eſſe were executed to 
the uſes by the ſtatute ; ſo that Sir Edward 
actually ſtood ſeiſed of nothing more than the 
reverſion. Therefore, when Sir Edward 
granted the reverſion without conſideration, 
and reciting the uſes, he did no more than 
grant or transfer that ſame eſtate or ſeiſin which 
was then in him, and out of which the contin- | 
gent uſes were to ariſe; for his grant could How far a 
paſs no more than he had and lawfully might leaſe for years 
paſs ; and conſequently his grantee, who came ———_ w_ 
in, in privity of the ſame eſtate and ſeiſin, ſtood contingencies 
ſeiſed to the uſes which were to ariſe there- 3 
out, being the ſame to which Sir Edward Cre. BI. 764. 
ſtood ſeiſed before ſuch grant; then the ſub- £54- 2 Roll. 
ſequent feoffment of Sir Edward, deveſted Rad 9 
this eſtate and ſeiſin of his grantee, together Wynſton. 
with the eſtates of the wife and daughter; co . 
but as long as there was a right of entry in, 793 · Barton's 
the daughter, that was ſufficient to ſuppor —_ — 
the contingent 2% to her firſt ſon, provided] Eiz. 765. 
there ſhould be a ſeiſin to ſerve it when 
ariſen; for though in conveyances at com- 

| 221) 


mon law, a right of entry in ſome preceding 
| Ff 4 eſtate, 
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eſtate, would alone have preſerved a contin, 
gent eſtate, and no entry of the perſon entitled 
to ſuch preceding eſtate was requiſite to give 
effect to the contingent remainder; yet, the 
doctrine I have been juſt, now explaining, re- 
| ; quired that where the limitations were 
way of uſe, there ſhould, beſides a. right of 
entry in ſome preceding eſtate, be alſo a /zifn 
in the feoffees, c. to ſerve the contingent 


uſe. 


Now, when the wife entered after the death 


of Sir Edward, ſhe thereby reinſtated all the 
deveſted eftates, and, amongſt the reſt, the eſtate 
and ſeiſin of Sir Edward's grantee : which I 
have already obſerved was the eſtate or ſeiſin 
out of which the contingent uſes were to 
ariſe ; ſo that the ſeiſin which was to ſerve 
theſe contingent uſes, was reſtored by this 
means. Thus we ſee the right of entry in the 
daughter, ſupported the cootingent uſe to 
her ſon, ſo as to preſerve its capacity of taking 
effect, if the ſeifin, out of which it was to 
ariſe, ſhould be ſubſiſting at or after the birth 
of ſuch ſon, in order to be executed to the 
uſe by the ſtatute ; and the entry of the wife 
reveſted and reſtored the ſeiſin, which was to 


| ſerve that uſe when or after it came in efe.— 
But if Sir Edward had made a feoffment in 


the firſt inſtance, t though witheut confederation 
and with notice; yet, as that feoffment, would 
have 
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have been a. diſſeiſin and deveſting of all the 
eſtates then ſubſiſting, and of courſe, of that 
eſtate or ſeiſin out of which the contingent 
uſes were to ariſe, and which was to ſerve 
them ; the feoffee would not come in in pri- 
vity of that eſtate or ſeiſin out of which ſuch 
uſes were originally limited to ariſe, but 
would come in of a new eſtate acquired by 
diſcifin, and of conſequence. could not, ac- 
cording to the doctrine I have been explain- 
ing, ſtand ſeiſed to thoſe. uſes ;. and therefore 
as there would. then have ſubſiſted no ſeiſin 
to ſerve the contingent. uſes when or after 
they aroſe, though the right of entry of the 
daughter ſo far ſupported the contingent uſe 
ta her ſon, as to preſerve its capacity of taking 
effect, if the ſeiſin out of which it was to ariſe | 
had ſubſiſted, yet (admitting the doctrine 
above explained), ſuch contingent uſe muſt 
fail for want of a ſeiſin to ſerve it; for the 
ſeoffee we ſee could nor ſtand ſeiſed to ſuch 
uſe, he not coming in in privity of the eſtate 
or ſeiſin out of which it was to ariſe ; and no 
entry of the wife or any one elſe could reſtore 
the eſtate and ſeiſin of Sir Edward or his heirs, 
contrary to his own feoffment. 


But all that has been ſaid, in regard to the 
ſuppoſed neceflity of an entry to reveſt and | 
reſtore contingent eſtates, relates only to 
eſtates limited or created by way of 4%. For | 
; in 


1 Rep. 135. b. 
and vide 
Loyd v. 
Brooking, 
infra, p. 
248. 


Supra, p. 


1 
3 Rep. 67. a. 
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in eſtates .created by conveyances at com. 
mon law, there is no fort of doubt, that a 
mere right of entry, without any actual entry 
at all made, ſupports the contingent remain- 
der; as if a gift in tail be made to /. re- 
mainder to the right heirs of B., if tenant in 
tail be diſſeiſed and die, the remainder is not 
deſtroyed, for the right of the particular eſtate 
ſupports it. And fo in Arcber's caſe, if Robert 
had been diſſeiſed and died, it was held that 
the remainder would have been good, be- 
cauſe the particular eſtate would have te- 
mained in right, and might have been re- 
vived. 


What I have above been endeavouring to 
explain, reſpeCting the ſuppoſed neceſſity of 
an actual entry to reſtore or reduce contingent 
#/es after they have been deveſted ; is, indeed, 
the doctrine expreſsly laid down by Roll: C. 
J. and his brethren the judges of the X. B. 
in their arguments upon the ſaid caſe of egg 
v. Villers, and alluded to by Gn C. J. in his 
argument upon the caſe of Heyns v. Villers, 
reported by Skinner; and therefore 1 could 
not paſs it by, conſiſtently with my profeſſed 
defign in this eſſay. Yet, I cannot help ob- 
ſerving, that I think we ought to be very 
cautious how we at_this day admit Tuch a 


doctrine in practice; a doctrine which would 


lead us to conclude, that in the common 


caſes 
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caſes of ſtrict ſettlement upon marriage, 
where the conveyance' is by way of uſe, if the 
father, the firſt tenant for life, were by feoff- 
ment c. to deveſt the eſtates, leaving them 
a right of entry, the contingent remainders to 
the ſons Sc. could not take effect; unleſs 
the mother, ſuppoſing her to take a re- 
mainder for life and to ſurvive the father, or 
elſe the truſtees to whom the remainder for 
preſerving contingent uſes was limited, or elfe 
the general grantees or releaſees ro whom the 
lands were conveyed to the uſes expreſſed, 
ſhould actually make an entry into the lands; 
an opinion, which, with all due deference to 
what was delivered by the court of X. B. in 
their arguments upon the ſaid caſe of Megg 
v. Villers, I cannot perſuade myſelf would 
hold at this day; for, 


Firſt, as to what was reſolved in the ſaid 
caſe of Wegg v. Villers, we are to obſerve; 
that as there was, beſides the right of entry 
in the daughter, an adlual entry made by the 
mother in that caſe ; the point whether the 
mere right of entry in the daughter would 
have been ſufficient, without any entry by 
her or by the mother, or by the grantee, was 
not the queſtion which came before the 
court; nor of conſequence, did the judgment 
of the court in that caſe, depend upon or de- 
eide the doctrine in regard to that point. 

| And 
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(224) 


3 


444 |  Eftates ſupporting- 

And as to the other caſes put and agreed to 
(225) by the court in their debate; of the-principal 
| caſe, the opinions upon them were really ex- 
trajudicial; and, indeed, ſo far as they re- 
ſpected the ſuppoſed neceſſity of an entry to 

reſtore L. reduce Sntingent uſes; they 
pear to have been founded on — 
ſtrain of reaſoning, much too ſubtle] and me. me- 
taphylical to to Dear —_— great | 


A 


ments in Chudleigh's caſe) a ſcintilla juris in 
the feoffees, that may enable them to enter 
and reſtore their poſſibility a ſeifin; (or, 
if the contingency has happened, their a¹ 
jſeifen) to ſerve the contingent uſes; what is it 
that confines us to ſuch narrow and inſuffi- 
; cient limits, in regard to the; meaſure of this 
 ſcintilla juris? Why not extend the inference 
one. degree further, and and ſuppoſe ſuch a ſcin- 


tilla juris, as maß be competent to ſerve the 
contingent uſcs, without the unneceſſary cir- 
| cultyof an ana. entry? The- latter infer- 
ence is certainly more adequate, and better 
adapted to the end propoſed; and what is 
there diſcoverable in the ſtatute of uſes, 
which excludes this and admits the former? 
Nay, how does it appear that any thing, con- 
tained in that ſtatute, puts us to the neceſſity 
of recurring to any ſcintilla juris at all in the 


_— or any entry to be made either by 
them 


3 | If we are to inter (as 16 ad 4 in de ag. 
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them or by the ceſtuique u/e- (226) 
ceding veſted uſe, in order to reſtore and re- 
duce a contingent uſe to the capacity of 
taking effect, whilft a right of entry ſubſiſts | 
in any preceding ceſtuigue uſe? On the con- 
trary, does not the ſtatute expreſsly enact, Vide 2 Co. 
that where any perſon, Sc. is ſeiſed to the 1223 8 | 
uſe of others, ſuch other perſons, i. e. the 1 Leon. 258. 
oſuique uſe, ſhall be deemed and adjudged * Mod: 155. 
in lawful ſeiſin eſtate and poſſeſſion, &c. to 

all intents, conſtruftions and purpoſes in the 

law, of and in ſuch like eftates as they had 

in the uſe, Sc.? And muſt not theſe words 

to all intents, conſtruftions and purpoſes in the 

law, be referred to the legal properties, qua- 

lities and capacities of eſtates of the like 

degree or meaſure at common law? If 

ſo, the ceſtuiſque uſe become intitled to, 

and take by virtue of this ſtatute, eſtates 

poſſeſſing and bearing in themſelves all the 

qualities, properties and capacities of eſtates 

at common law, of the like degree or mea- 

ſure; now one of the legal qualities or ca- 

pacities, of an effate at common law, of 

the degree or meaſure of freehold Lis, that 

after it is deveſted and turned to a right of of 

ory, ſuch right of entry will ill ſupport a con- 

tingent remainder ; and one of the qualities 
or or Capacities of a contin mtingent remainder at com- = 


mon law is, a capacity of being ſupported | 
by ſuch right of of entry: why then do not, a | 
preceding veſted u/e, of the degree or mea- ( 8H 


2 ſure 
— 
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fure of freehold, and a — — m ent 

uſe, reſpecuyely, acquire the g 

ties, properties or Capacities, — other 

qualities or properties of eſtates of like na- 

ture and degree at common law? If they do, 

y J it is obvious there can be no neceſſity for any 


— fl... — 


actual entry by any body, to reſtore a con- 
tingent uſe, where there ſubſiſts a right of 
entry in a ceſtuigue uſe of a preceding veſted 
freehold to ſupport ir; but ſuch right of 
Du alone will preſerve it's capacity of 
veſting and taking effect. If we deny this, 
we at the ſame time deny that the cefxi/que 
uſe have lawful ſeiſin, eſtate and poſſeſſion, 
Sc. to all intents, conſtruftions and purpoſes 
in the law, of ſuch eſtate as they have in the 


ufe. 


I think, that a little attention to the appa- 
rent operation of the ſtatute of uſes, in rela- 
tion to this point, will be ſufficient to pre- 
vent our too haſtily admitting a doctrine, 
which, without the aid of metaphyſical ſub- 

tleties, ſeems hardly reconcileable to the ex- 
(228) preſs force of that ſtatute. 


| 


In regard to the eſtate requiſite to ſupport 
a contingent remainder, it is further to be 


: Jon. 124. obſerved ; that the eſtate ſupporting and the 
124 

Key v. Gam- remainder ſupported, ſhould both be created 
* by one and the ſame deed or inſtrument; 


| therefore an eſtate for life given by one deed, - 
wil 
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will not ſupport a remainder given by an- 
other; nor an eſtate for life ſettled by A. on 
B. by deed, enure to ſupport a contingent re- 
mainder given by the will of A. 


As where A. being tenant ſor life by mar- 
tiage · ſettlement, remainder to his wife for 
life, remainder to his firſt and other ſons by 
that marriage in tail- male; his father, the 
reverſioner, reciting the ſettlement in his 
will, and deviſing the lands to the firſt ſon of 
A. Sc. according to the ſettlement, then if A. 
ſhould die without iſſue of that marriage, he 


deviſed to the firſt and other ſons of A. by 


any other wife in tail- male, and if 4. ſhould 
die without iſſue, then he deviſed that all the 
land ſhould go to his grandchildren by his 
daughter P. in fee. It was contended, that 
A. under this deviſe took an eſtate- tail by im- 
plication; and of courſe the remainder over 
in fee was well ſupported. But the court 
held it was impoſſible to make this an eſtate- 
tail in 4. for nothing was given him by the 
deviſe, but he had only the eſtate which he 
had by the firſt ſettlement. That here being 
two ſeveral conveyances, the deviſe could nor 
be tacked to the eſtate for life which was li- 
mited by another conveyance, even admit- 
ting that the word ifſue could be an impli- 
cation of an eſtate to the heirs of the body 
of A. 

So 
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4 Mod. 316. 
Eq. Abr. 182. 
1 Ld. Raym. 
37. Skinner. 
558. Moor 
v. Parker. 


(2293 


Vide this caſe 
infra, 322. 


(230) 
Vide Badger 
v. Lloyd, in- 
fra. p. 327. 


Doe Leſſee of 
Fonnereau v. 
Fonnereau. 


 Eftates ſupporting 
So where feme being tenant for life, her 
huſband deviſed to the heirs of her body if 
they attained fourteen years; it was no re- 
mainder, but an executory deviſe ; for tho 
the wife had a preceding eſtate for life, yet 
this was a new deviſe, to take effect after her 
deceaſe, and was not a remainder joined to a 
particular eſtate. | 


Where A. made a feoffment to the uſe 
of himſelf for life, and after the death of 4. 
and M. his wife, to the uſe of B. (eldeſt fon 
of A.) for his life; this was held to be a con- 
tingent remainder in B. being created by 
the ſame deed as the particular eſtate. — 
But though it did not appear in the caſe, yet 
it afterwards appearing upon examination, 
that by a former deed M. had an eſtate for 
life; Lord Chief Juſtice Hale faid the uſe 
ſhould not be contingent ; but the mention- 
ing that the commencement thereof ſhould 
be after the death of M. was only expreſſing 
when B. ſhould take the profits in poſſeſſion; 
and did not make a contingency. This was 
not a remainder created by that deed; but 
Chief Juſtice Hale, conſidered it as a convey- 
ance of the then ſubſiſting reverſion or te- 
mainder, expectant on the death of M. 


So in a late caſe cited in a preceding page 


where C. F. after having ſettled the land on 
his 
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his fon 7. for life, retaining the reverſion in Doug?. Rep. 


himſelf; by his will reciting the ſettlement on 
his ſon for life, he after his ſon's deceaſe, gave 
the ſame land to the heirs male of his (ſaid 
ſon's) body; and in default of ſuch iſſue, to 
the teſtator's ſecond and other ſons ſucceſ- 
fively in tail male. The teſtator died, leav- 
ing T. and four other ſons; and it was decid- 
ed, that the limitation to the heirs male of T. 
did not vnite with his life eſtate under the ſet- 
tlement ; but that ſuch heirs male would have 
taken by purchaſe. And the limitation to 
the ſecond ſon Fc. of C. F. was held to be 
an executory deviſe, veſting in poſſeſſion on 
the deceaſe of T. without leaving iſſue male 
then living. It follows that the limitation to 
the heirs. male of T. was an executory deviſe, 
and not a remainder : for if the limitation to 
the heirs male of T. had been a remainder ; 
the ſubſequent limitation to the ſecond ſon 
Sc. on failure of ſuch iſſue, would alſo have 
been a remainder veſted in the ſecond ſon, ſub- 
ject to the preceding contingent remainder 
to the heirs male of the firſt ſon, 


It ſeems, that in caſes where the legal 
eſtate is deviſed to, and veſted -in truſtees in 
truſt, there is no neceſſity for any preceding 
particular eftate of freehold, to fupport con- 
tingent limitations; for that the legal eſtate 
in the gener il truſtees, will be ſufficient for 

Vor. I, G g the 


470. ſupra 
57. & vide 
ſame infra. 
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Vide of truſ- 
tees to ſup- 
port contin- 
gent remain- 
der, infra 
249, 251, et 


Vid. infra. 
P. 425. 


(231) 
That truſtees 
have a fee 
without 
words of li- 
mitation 
where the 
purpoſes of 
the truits re- 
quire it, vide 
1 Vezey 491. 
3 Burrow 
1686. 
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the purpoſe; and conſequently in ſuch caſes, 
it 1s not neceſſary, that a contingent remain- 


der ſhould veſt by the time the preceding 


truſt-Iimitation expires. 


As where the teſtator deviſed his eſtate, 
real and perſonal, to truſtees and their heirs, 
executors and aſſigus upon truſt, to pay an an- 
nuity to his ſon B., and after B.'s death, he 


' deviſed one motety thereof to ſuch children 


as B. ſhould leave and their heirs, and the 
other moiety to the future children of his 
grandſon C. Sc. the teſtator died, afterwards 
B. had children and died, and afterwards C. 
had iſſue; it was contended that the legal 
eſtate in the truſtees, was determined at B.'s 
death, and therefore the limitation to C.'s 
children, being a contingent remainder, becauſe 
limited per verba de preſenti, and not veſting 
upon the death of B. (becauſe C. had then no 
children born), could never veſt at all; but it 
was held, that notwithſtanding the limitation 
was per verba de preſenti, as C. was very young 


at that time, the teſtator muſt have intended 


a future deviſe; and therefore that was no 
objection to its being executory; but if it 
were taken as a contingent remainder, as ſome 
of the truſts mentioned in the will, would not 
admit the eſtate in the truſtees to be confined 
to the period of B. 's life; the eſtate continu- 


ing in them would ſupport the limitation to 
gr br 85 


pens „% „„ 0 Aa adn. mas Oh. 
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C's children, though it could not veſt at B.'s 
death; and therefore whether it were taken 


as a future limitation or a contingent remainder 
of a truft, it would be good either way. 


So where A. deviſed to the uſe of truſtees 
and their heirs, in truſt for B. for life, remain- 
der to his firſt and other ſons ſucceſſively in 
tail, remainder to the future ſons of C. ſuccef- 
ſively for life, remainder over; B. died with- 
out iſſue in the teſtator's life-time ; the con- 
tingent limitations were taken as executory 
deviſes, becauſe no child was then born to C. 
afterwards a child was born to C. and died ; 
and a ſubſequent remainder-man claimed the 
eſtate, upon a ſuppoſition that all the preced- 
ing intermediate limitations, which could not 
veſt at the death of ſuch child were deſtroyed ; 
as it had been decreed, that upon the veſting 
of the executory deviſe in that child, the ſubſe- 
quent limitations became contingent remain- 
ders upon that executory deviſe; but it was 
held, that the inheritance in the truſtees, was 
ſufficient to ſupport the intermediate contin- 
gent remainders, till they ſhould come in eſſe, 
altho* no particular eſtate to ſupport, Ec. was 
inſerted ; and that the eſtate ſhould not veſt 
in poſſeſſion, whilſt an object of any preceding 
limitation might come in eſe, 


6g 2 Here 
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Caſ. temp. 
Talb. 44. 
Hopkins v. 
Hopkins. 


1 Vezey 268. 
Hopkins v. 
Hopkins. 

1 Atk. 581. 


(232) 


452 


Yelv. 9, 10, 
Salter v. 


Butler. 


Vid. infra. 
fol. 234-5- 
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Here we may remark, that if rent were 
granted to A. for the life of another, the re- 
mainder over, though the grantee died, dur- 
ing the life of ceſtui que vie, ſo that the parti- 
cular eſtate determined in 1ntereſt as to the 
perception of the profits ; yet inaſmuch as 
the terre-tenant during this time held the land 
diſcharged, it was ſufficient to ſupport the re- 
mainder ; Per Popham, and agreed by the 
whole court, in the caſe of Salter v. Butler, 
And this ſeems to accord with the caſe of a 
grant of rent to the tenant for life, with re- 
mainder over.— But guære whether this hold- 
ing of the land diſcharged, would have ſup- 
ported a contingent remainder ? Though it 
ſeems indeed, that in theſe caſes of rents pur 
auter vie, upon the death-of the grantee be- 
fore the ceſtui que vie, (though ſtrictly there 
is no general occupancy of rent, ) the terre-te- 
nant, by holding the land diſcharged, i. e. re- 
taining the rent, might, perhaps, be conſider- 
ed in the nature of an occupant of the rent; 
and therefore in that view, the particular 
eſtate might be underſtood to have a continu- 
ance, ſufficient even to ſupport a contingent 
remainder. But at this day, it ſeems there 
can be no room for a queſtion of that nature; 
for ſince the ſtatutes of 29 Car. 2. c. 3. and 
14 Geo. 2. c. 20. the rent is holden to conti- 
nue in the repreſentatives of the grantee dy- 
ing in the life-time of ceſtui que vie. 
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Of the Cime when a Contingent Be. 


mainder ſhould veſt. 


TE are now to conſider the time at 

which it is requiſite a contingent re- 
mainder ſhould veſt in intereſt ; chat is, at what 
period, with reſpect to the duration of the 
preceding eſtate, the contingency upon which 
ſuch remainder 1s limited to take effect, ought 
to happen. 


It is not only neceſſary that a veſted legal 
freehold eſtate, ſhould precede a legal free- 


hold contingent remainder, but ſome ſuch 


preceding freehold eſtate muſt ſubſiſt and 
endure, until the time when the contin- 
gent remainder veſts, that is, until the con- 
tingency comes to pals; for it-is a general 
rule, that every remainder muſt veſt, either 
during the particular eſtate, or elſe at the very 
inſtant of its determination. So that if a 
leaſe be made to A. for life, and after the 
death of A. and one day after, the land ſhall 
remain to B. for life, this remainder to B. is 
void, becauſe it cannot take effect, immedi- 
ately upon the determination of the preceding 
eſtate. This rule was originally founded on 
foedal principles, and was intended to avoid 
the inconveniencies which might ariſe by ad- 
mitting an interval, when there ſhould be no 
| Gg 3 tenant 


Plowd. 25. 
(234) 


Time for the veſting of 
tenant of the freehold, to do the ſervices ta 
the Lord, or anſwer to ſtrangers” precipes ; as 
well as to preſerye an uninterrupted connec- 
tion; between the particular eſtate and the re- 
mainder, which in the conſideration of law, 
are but ſeveral parts of one whole eſtate, 


There are ſome few inſtances of veſted re- 

Mmainders taking effect, though the preced- 

ing eſtate be defeated. As where leſſor dil. 

1 Toft. 298. a. ſeiſeth A. his leſſee for life, and makes a leaſe 

to B. for the life of A., the remainder to C. 

in fee; here, though A. enter and defeat the 

eſtate for life, the remainder to C. is good: 

for having been once veſted by a good title, 

it would be unreaſonable that the leffor ſhould 

have it againſt his own livery. So if a leaſe 

be made to an infant for life, if the infant ar 

his full age diſagree to the eſtate for life, yet 

the remainder 1s good, having once been 

veſted by a good title. So if a rent be grant- 

ed to the tenant of the land for life, the re- 

mainder 1n fee, this is a good remainder in 

(235) fee, tho” the particular eſtate continue not: 

— ry for eo inſtanti that he took the particular 
ade v. : A g 

Bache. Sid. eſtate, eo inſtanti the remainder wvefed, and 

362. the ſuſpenſion in judgment of law grew after 

the taking the eſtate. So if a leaſe be made 

to A. for the life of B., the remainder to C. 

in fee; A. dieth, now (at common law) before 


the entry of an occupant, there was no parti- 
cular 
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cular eſtate, and yet the remainder continued 
But now ſince the ſtatutes 29 Car. 2. 
c. 3. & 14 Geo. 2. c. 20. no ſuch vacancy of 
the particular eſtate can happen. — However, 
it follows from the rule I have juſt mention- 
ed, that where the event on-which a contingent 
remainder is limited to take effect, does not 
happen by the time at which the preceding 
eſtate determines, it never can ariſe or take 


effect at all. 


Thus, where A. being tenant for life, re- 
mainder to his eldeſt ſon in tail, A. died, 
leaving his wife enſeint with a ſon, who was 
afterwards born; the queſtion was, Whether 


the limitation ? And it was adjudged in the 
Common Pleas, and that judgment affirmed 
in the King's-Bench, that ſuch poſthumous 
ſon could not take, becauſe he was not born 
when the particular eſtate determined. The 
judgment, it is true, was afterwards reverſed 
in the Houſe of Lords; but it was againſt the 
opinion of all the judges, who were much diſ- 
ſatisfied with the reverſal; and indeed an act 


ſuch caſes as that out of the old law; by which 
it was enacted, that obere any eſtate is ſettled 
in remainder to children, with remainder over, 
any pefl vumous child may tate in the ſame man- 
ner as if born in the father's life-time, 

6 g4 So 


of parliament was thought neceſſary to take 
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Vid. ſupra. 
p. 233. 


1 Salk. 227. 
Reeve v. 


Long. 


this ſon was entitled to the remainder under 


(236) 


Stat. 10&11, 
W. z. c. 16. 


Vide 1Durnf. 
& Eatt 634. 
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I Iaft. 378. a. 


I. 
418. 


(I) pl. 4. 


Doe V. Mor- 


Zan. 
3 Durpf. & 
Eaſt 763. 


Time for the veſting of 
So if a leaſe for life be made with remain. 

der to the right heirs of J. S.; this remainder 
will never veſt if tenant for life die before 
J. F.; for in that cale the particular eſtate 
determines, before the contingency comes to 
paſs, on. which the remainder 1s limited to 
take effect, i. e. the death of J. S.; for vent 


eft heres viventis. 


So where A. ſeiſed of lands in fee, makes 
a leaſe for years to B. remainder in tail to C. 
remainder ro the right heirs of B.; in this caſe 
B. has nothing in the fee, but it is a contin- 


gent remainder to his heir, (for B. did not 


take the freehold). If C. dies without iſſue 
in the life-time of B., the remainder becomes 
void: for the foundation and ſupport of this 
contingent remainder fails, becauſe it ought 
to have a freehold to ſupport it, when the re- 
mainder falls out; but by C.'s death without 
iſſue, living B., the freehold is expired before 
B. can have an heir, and therefore the re- 
mainder will never take effect. 


So in a caſe where the teſtator deviſed to his 
wife for liſe, remainder to E. his ſon for 99 years 
if he ſhould ſo long live, and after the deceaſes 
of the wife and E. his ſon, to the heirs of the 
body of the ſaid E.; but not to deſcend in- 
tirely unto E.'s eldeft ſon; but that E. might 


appoint the fame to all his children living at 
4 his 
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his death; and in default of appointment, 


chen to his ſons as tenants in common in 
tail, remainder to his daughters, remainder 
over. The mother died in the life-time of 
E. the ſon; and it was held that the limita- 
tion to the iſſue of E. being a conringent re- 
mainder failed by the death of the mother 
(who had the only preceding eſtate of free- 
hold) in E.'s life-time, for want of a con- 
tinuing particular eſtate of freehold to ſup- 
port it. 


But although no interval is admitted, be- 
tween the determination of the particular 
eſtate, and the veſting of the remainder ; yet 
a remainder may be ſo limited, as not to veſt 
until the very inſtant in which the particular 
eſtate determines. As if an eſtate be limited 
to B. during the life of A. remainder to the 
heirs of the body of A. this is good, though 
ſuch remainder cannot veſt till the very in- 
ſtant in which the particular eſtate deter- 
mines, So if land be given to A. and B. 
during their joint lives, remainder to the 
right heirs of him who ſhall die firſt ; this re- 
mainder will be good, though it cannot veſt 
before the determination of the particular 
eſtate; and it is alſo obſervable, that the heir 
of him who dies firſt, ſhall have the land by 

. deſcent, in conformity to the rule before 
treated of, where the anceſtor takes a free- 
hold, 
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Vide Bigot 
. Smith. 
Supra, p. 
215. 


1 Inſt. 298. a. 


1 Inf. 378. b. 


Vide ſupra 
23. 


458 


Vide Tuc- 
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efferies. 

11 Mod. 108, 

2109 and 

Holt's Rep. 


370. 


(238) 
Lane v. Pan- 
nel. 1 Noll. 
Rep. 238. 
317» 438. 
Supra, p. 46. 
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hold, with a ſubſequent limitation to his heirs 
in the ſame conveyance. 


Upon the principle here laid down, that a 
contingent remainder mult veſt by the time 
the preceding eſtate determines ; it follows, 
that an eſtate limited on a contingency, may 
fail as to one part, and take effect as to an- 
other, wherever the preceding eſtate 1s in ſe- 
veral perſons in common or in ſeveralty; for 
the particular tenant of one part may die be- 
fore the contingency, and the particular te- 
nant of another part may ſurvive it. 


As in the caſe of Lane and Pannel, which as 
to the preſent point was in effect as follows: 
Feme covert and a ſtranger, being joint te- 
nants for life of copyhold lands, with remain- 
der to the heirs of the body of baron and 
feme ; the ſtranger ſurrendered his moiety to 
the baron and feme, and afterwards the baron 
ſurrendered the whole to B. in fee, the feme 
died leaving iſſue, and afterwards the baron 
died; the queſtion was, Whether the re- 
mainder to the heirs of the body of the baron 
and feme veſted in the iſſue; and it was ad- 
judged, that when the ſtranger conveyed his 
moiety to the baron, the jointure between the 
ſtranger and feme covert was ſevered ; and 
when the baron afterwards conveyed the 
whole to B., B. took an eſtate in one moiety 


for the life of the feme (defeaſible by her on 
the 
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the death of her huſband) and in the other 
moiety for the life of the ſtranger ; therefore 
upon the death of the feme the eſtate in the 
firſt moiety was determined ; at which time 
the remainder, as to that moiety, ought to 
have veſted, which it could not do, becauſe 
the perſon to take it was to be heir of the 
bodies of both baron and feme ; but that was 
impoſſible during the life of the baron (for 
nemo eſt heres viventis); and therefore, as the 
remainder could not veſt at the determina- 
tion of the preceding eſtate, it ſhould never 
veſt at all as to that moiety. In this caſe it 
appears that the remainder failed as to one 
moiety, 


Gilbert in his Treatiſe of Tenures, ſeems 
not to approve of the reſolution in the above 
caſe; for, by conſtruing the limitation to the 
heirs of the body of the huſband and wife, a 
contingent remainder ; he ſays, we ſuppoſe a 
deed made and an eſtate given, where at the 
very firſt it appeared, that for one moiety the 
deed and eſtate could have no manner of effect, 
unleſs the huſband and wife both died at one 
inſtant of time, But this ſeems to be a miſ- 
take; for the original limitation did not in- 
volve any ſuch inconſiſtency ; the inconve- 
nience aroſe from the ſubſequent acts. The 
jeint eſtate for life might have continued, 
unſevered between the wife and the ſtran- 
ger; and on the death of the ſurvivor, there 

might 
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. Vide 3 Leon. 


Vide Goſſage 
v. Taylor. 
Supra, 29.. 
Frogmorton 
D. Wharrey. 


Supra, 47- 


Comb. 467. 
Bro. Done et 
Rem. pl. 21. 
And vide Co. 
Lit. 9. a. 
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might have been an heir of the bodies of the 
huſband and wife, capable of taking, when 
the preceding eſtate determined; if both 
huſband and wife had died in the life-time of 
the ſtranger ; or if both hufband and ſtranger 
had died in the life-time of the wife—Ci/bert 
alſo refers to a caſe in Leonard, of a ſurrender 
to the uſe of the wife for life, remainder to 
the uſe of the right heirs of the huſband and 
wife ; where the juſtices were of opinion, that 
the remainder was executed for a moiety in 
the wife ; but that was not only ſuperſeded 
by the contrary decifion in Lane v. Pane], 
but was contrary to the preceding caſe in 
Dyer 99. 2 Roll. Abr. 416. Dalis. 20. pl. 8. 


cited 2 Leon 102., as well as to the doctrine 


in the later caſes, We in a former page 
of this treatiſe. 


So likewiſe a contingent remainder may 


take effect in ſome, and not in all the perſons 
'to whom it was limited; according as ſome 


may come in efſe before the determination of 
the preceding eftate, and others not, As if 
a limitation be to A. for life, remainder to 
the right heirs of J. and of K.; here, if J. 
happen to die before A., and K. to ſurvive 
A., the heirs of the firſt may take, but thoſe 
of the latter, it ſeems, will be for ever ex- 
cluded ; for the heirs of J. are in ef at the 
determination of the preceding eſtate, but 


nat 
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not the heirs of K. who is then living, for | 


nemo eft heres vivenlis. 


And it ſeems, the heirs of J. and of X. Co. Lit. 188. 
will take as tenants in common and not joint-. 5 Co. Rep. 
ly, on account of the eſtates. veſting in ſuch 8-2: 
heirs at different times. It may, perhaps be 
ſaid, this reaſon does not apply, if both J. 
and K. be dead at the time of the limitation. 
Upon which, we are to obſerve, that the re- 
mainder in that caſe would not be contingent, 
but veſted in perſons in eſſe and aſcertained. 
This doctrine however ſeems confined to li- 
mitations at common law; and not to extend 
to eſtates raiſed by way of »/e or by deviſe. 


For where a contingent remainder is li- 
mited to the uſe of ſeveral, who do not all 
become capable at the ſame time ; notwith- 
ſtanding it veſts in the perſon firſt becoming 
capable ; yet ſhall it develt as to the propor-/ 
tions of the perſons afterwards becoming ca- 
pable, before the determination of the pre- 
ceding eſtate; and they may take jointly not- 
withſtanding the different times of veſting, | 


Thus, where a conveyance was to the uſe @__, as 
of A. the huſband for life, remainder to the Matthews v. 
uſe of B. the wife for life, remainder to the 3 7A 
uſe of all the iſſues-female of their two 311. hs 
bodies, and the heirs of the bodies of 


ſuch 


(240) 


Co. Lit. 188. 
a. 


Oates v. 
Jackſon. 
A Sua. 1172. 
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ſuch iſfues-female; A. and B. had iſſue 4 
daughter; and it was reſolved, that the re. 
mainder in tail to the iſſues-female, was not 
fo attached in that daughter, as not to be de- 
veſted for a moiety on the birth of another 
daughter; for ſuch a limitation, being by 
way of uſe, ſprings out of the eſtate accord- 
ing to the capacity of the perſon in whom it 
is to veſt. And Holt held, that the daughters 
were joint tenants of the freehold and tenants 
in common of the inheritance. He ſaid, 
that the caſe put in Coke upon Littleton of a 
feoffment to the uſe of the feoffor for life, 
and of ſuch wife as he ſhould afterwards mar- 
ry, that on their ſubſequent marriage he and 


' his wife were joint tenants, ruled the caſe 


before him; for it was a joint claim by the 
ſame conveyance, which, he faid, made eint - 
tenants, and not the time of the veſting ; and 
he ſeemed to deny the caſe cited from Co. Lit. 
of the heir of J. and of K. taking as tenants 
in commen above noticed. 


So, where one deviſed to his daughter, 
and her children on her body begotten, or to 
be begotten by her then huſband, and their 
heirs for ever; the daughter at the time of 
the will had one child, and others afterwards. 
It was held, the mother and all the children 
took jointly in fee, it being ſtated, that at 
the time of the will, ſhe had a child, which 

2 had 
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had been conſtrued equal to children, 

2 Vern. 106. ; that Co. Lit. 9. was expreſs 

that to A. and liberis ſuis and their heirs was 

a joint fee to all: and that it was no ob- = _ 
jection, that the ſeveral eſtates might com- Pollex, 373- 
mence at different times. | 


This veſting of a remainder in the firſt Poe on de- 
perſon coming in eſſe, ſo as to deveſt as to the miſe of Com- 
8 berbach v. 
ſhares of others afterwards coming in eſe, to perryn. 
participate thereof, is not confined to limi- 3 Durnf. & 
tations in joint tenancy ; it equally extends to * 
tenants in common. Thus in the caſe of a 
deviſe to the teſtator's niece for life, re main- 
der to truſtees to preſerve contingent re- 
mainders, remainder to all and every of her 
children by her then huſband and their heirs 
for ever, equally to be divided between or 
among them, if more than one, ſhare and 
ſhare alike, if but one then to that one his or 
her heirs for ever; the daughter had no child 
at the teſtator's death, but afterwards had 
three by her ſaid huſband, who died in their 
parent's life-time; One point contended for 
was, that the limitation to the children being 
in fee, was contingent till the death of the 
mother; and therefore the remainder over 
took effect, on her leaving no child; but it 
was held, that the fee veſted in the child firſt 
born, and afterwards opened and let in thoſe 


born at ſubſequent periods, 


So, 
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Doe v. Mar- 
tin. 

4 Durnf. & 
Eaſt 39. 
Supra, 162. 


Bac. Law 
Traas, 351. 
Vide Co. 
Lit. 188. a, 
Dyer 339. b. 


Vide 2 Salk. 
577. 2 Lev. 


39- 


3 Keb. 87. 
Cole v. Le- 
riogſtoue. 
1 Ld. Raym. 
* 
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So, in a caſe above cited, of a ſettlement 
to the uſe of wife for life, remainder to the 
uſe of the huſband for life, remainder to the 
uſe: of all and every their child or children 
equally, if more than one as tenants in com- 
mon, Sc. ſubject to a power of appoint- 
ment in the parents; it was held, that the 
remainder veſted in the children on their re- 
ſpective births. 


la the cafe of future uſe limited to two, 
where one becomes capable before the other, 
it ſcems they will take jointly, for it is laid 
down, that if I make a feoffment to the uſe 
of my wife that ſhall be, and my firſt begot- 
ten ſon for their lives, and J afterwards 
marry, my wife will take the whole uſe ; and 
if I afterwards have a ſon, he will then take 
jointly with my wife. 


And here it may be obſerved, that if there 
be no particular eſtate in eſe, nor any preſent 
right of entry when the contingency happens; 
although the particular eſtate be afterwards 
replaced and reſtored, yet will the remain- 
der never ariſe. Only it ſeems, that the re- 
verſal of a fine by act of parliament, will re- 
ſtore a contingent remainder deſtroyed by 


hat fine, though a reverſal for error will not. 


(465 ) 


pow Contingent Remafnders are de- (241) 
ſtroped oz pzevented taking effec. 


T has been already ſhewn, that a legal re- 
mainder muſt veſt either during the exiſt- 
ence of the particular eſtate, (in eſe or in right 
of entry) or at the very inſtant of its determina- 
tion, otherwiſe it will never take effect at all. 
Conſequently, every ſuch determination of vide 2 Roll. 
the preceding eſtate before the contingency _ 418. 
happens, as leaves no right of entry, muſt „ 
effectually deſtroy ſuch contingent remainder. 
I ſhall firſt inſtance ſome caſes wherein the 
determination of the preceding eſtate ariſeth 
by the feoffment, forfeiture, ſurrender, or 
other act of the particular tenant ; and after- 
wards conſider thoſe caſes, wherein the pre- 
ceding eſtate is merged by deſcent of the in- 
heritance on the particular tenant; for where 
the inheritance comes by deſcent on the par- 
ticular eſtate, we ſhall find ſome exceprions 
to the generality of the preceding conclu- | 
ſion, 


In the caſe of a gift in tail to A. C. the re- 1 Co. Rep. 
mainder to the right heirs of J. S. the donee 37 b. 
made a feoffment in fee, and afterwards 
J. 8. died. It was held, his heir ſhould not 
have the land, for the eſtate was by the feoff- 
ment of tenant in tail deveſted or diſcon- 

Vor. I. Hh tinued 3 
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And vide 


1 Rep. 66. 
Archer's cafe. 
Vide ſupra, 
242. 


- (242) 


— « 


2 Lev. 39. 
Purefoy v. 
Rogers. 

4 Mod. 284. 
2 Saund. 
380. 

And vide 
infra, 280. 


299+ 


Deftrufion- of 
tinued; and there was not any particular 
eſtate in eſſe or in righ!, to ſupport the re- 
mainder, for by the feoffment of tenant in 
tail, his right was gone; but if he had been 
diſſeiſed and died, that would not have tolled 
the remainder ; for then a right of the par- 


ticular eſtate would have remained to ſup- 
port the right of the remainder. 


And ſo where lands were deviſed to A. for 
life, and after to the next heir-male of 4. and 
the heirs-male of the body of ſach next heir- 
male; A. having iſſue a ſon, made a feoff- 
ment to B. upon whom the ſon entered; and 
it was adjudged that this was a contingent 
remainder to the ſon of A. and therefore was 
deſtroyed by the feoffment of 4. who was 
but tenant for life; for that every remainder 
muſt veſt either during the particular eſtate, 
or eo inſtanti that the particular eſtate deter- 
mines: in this cafe the particular eſtate was 
determined by the feoffment of A., and ſince 
the remainder could not then veſt, for nemo 
eft beres viventis, it could never afterwards 
ariſe. 


So where feme covert was tenant for life, 


with remainder to her firſt ſon; and before 


the birth of any ſon, the reverſion in fee was 
conveyed to the huſband and wife by fine; 2 


ſon was afterwards born, the ſeme died; and 
3 the 


: 
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the court held, that although, if the feme had 
ſurvived her huſband, ſhe might have waived 
and avoided the eſtate taken by the fine; yet 
the contingent remainder to the fon was ut- 
terly deſtroyed, he not being in eſe when the 
particular eſtate determined; that the baron 
and feme took by entireties, and fo the eſtate 
for life of the wife was merged before the 
contingency happened; and that the poſſibi- 
lity which the wife had of waiving the inhe- 


467 


ritance given by the fine, and thereby reviv-- Vide ſupra; 


ing the particular eſtate for life, would not 
preſerve it. For that if the particular eſtates 
which ſupport contiagent remainders, are not 
in eſe when the contingency happens, the 
contingent eſtates can never ariſe, whether it 
happens by ſurrender, merger, or any other 
way. | 


So where there was tenant for life, with 
remainder to his firſt and other ſons ſucceſ- 
lively in tail, remainder to B. in tail; tenant 
for life before the birth of any ſon, ſurren- 
dered to B.; a ſon was afterwards born; and 
the court held, that the ſurrender, if good, 
would have barred the contingent remainder : 
but the ſurrender was adjudged void, becauſe 
it afterwards appeared, that the ſurrenderor 
was nen compos at the time of the ſurrender. 


H h 2 


p- 215. 
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2 Vent. 198. 
2 Salk. 427. 
576. 618. 
1 Ld. Raym. 


313. 


3 Mod. 301. 
Carth. 211. 
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Sho. Caf. 
Parl. 150. 


Jenkins 
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Jenk. Cent. 
248. pl. 38. 
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Jenkins 1 obſerve ſtates a caſe, and ſays, 
if A. makes a leaſe for life to B. remainder 
to the right heirs of the body of J. D., if B. 
in the life-time of F. D. ſurrenders to A., yet 
the leaſe, notwithſtanding the ſurrender, ſup- 
ports the contingent remainder to the heirs 
of the body of F. D. He refers to the plead- 
ings in Archer's cafe, 1 Rep. 63. and to 1 Rep, 
113. for this point: But I can difcover no- 
thing in either of thoſe places reſpecting it: 
it is ſaid indeed, 1 Rep. 130-1, that if a leaſe 
be made for life, remainder to the right heirs 
of J. S. if lefſee for Iife maketh a feoffment 
or dieth during the life of J. S. the remainder 
to the right heirs of J. S. is deſtroyed : but 
this does not ſeem to go at all to the point. 


Fenkins's ſtatement of the above caſe, 
ſeems to ſuppoſe the right to the leaſe to con- 
tinue after the furrender; as I collect from 
his immediate reference to the caſe of a right 
of a remainder for life, after a feoffment by 
tenant for life, ſupporting an ulterior contin- 
gent remainder. — But to account for ſuch a 
continuance of the right of the leaſe, we 
muſt either ſuppoſe the ſurrender void, as to 
any merger of the eſtate for life in the inheri- 
tance; becauſe the immediate inheritance 
expectant on the eſtate for life, which was 
limited in contingency to the right heirs of 
7. S. was not in A. the leſſor to whom the 

ſurrender 


— 
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ſurrender was made, but in nubibus, according 
to the doctrine hereafter noticed; or elſe that 
the life eſtate, if merged, as between the par- 
ties, ſtill had a continuance as to the intereſts 
of ſtrangers, ſufficient to ſupport the contin- 
gent remainder, The firſt of thoſe ſuppoſi- 
tions is, | think, open to objection; and the 
latter is directly oppoſed by the caſe of 
Thompſon v. Leach, in which it appears that 
the ſurrender, if valid, would have deſtroyed 
the intermediate contingent remainder, 


And here I ſhall refer, for further inſtances, 
to the caſes of Carter v. Barnardifton, Loding- 
ton v. Kime, Doe v. Helmes, and ſeveral other 
caſes cited in a ſubſequent part of this eſſay. 


We are to remember, however, that the 
ſurrender of a copyhold will not deſtroy a 
contingent remainder; as where A. ſeiſed of 
a copyhold in fee, ſurrendered it to the uſe of 
his will, and afterwards deviſed it to B. for 
life, the remainder to his heirs of bis body be- 
gotten, B. was admitted, and ſurrendered it 
to the lord of the manor, to the uſe of the 
lord to do bis will with it. B. died; the queſ- 
tion was, Whether admitting the limitation 
to the heirs &c. to operate as a remainder, 
ſuch remainder was deſtroyed by the ſurren- 
der of B.? It was adjudged that the remain- 
der was not deſtroyed, becauſe the legal free- 

Hh 3 hold 
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Vide infra. 
285. 


Vide Plowd. 
198. b. 


Infra. 285. 
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1 Co. Rep. 
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Lowdall. 
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273. 
Supra 44. 


470 


But copy- 
holds may be 
intailed by 
cuſtom. 
Vide Co. Lit. 
60. 

Gilb. Ten. 
135. et ſeq. 


(245) 


Vide ſupra, 
p- 238. 


Mildmay v. 
Hungerford. 
2 Vern. 243. 
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hold was in the lord during the life of B.; ſo 
that even a veſted remainder- man could not 
have entered during B.'s life; but it was af. 
terwards adjudged, that the limitation gave a 
fee-ſimple conditional to B. (copyholds not 
being within the fatute de donis) and therefore 
the former judgment was reverſed on this 
new point. So in the above cited caſe of 
Lane v. Pannel, it is obſervable, that the fur- 
render by the baron to B. in fee did not de- 
{troy the contingent remainder ; for the legal 
freehold being in the lord, the ſurrender of 
the baron paſſed no more than he lawfully 
might. 


Again, where copyhold lands were deviſed 
to A. for life, remainder to his firſt and other 
ſons in tail, Sc. remainder to B. in fee, A. 
before he had any ſons born, bought the re- 
verſion of B. and had it ſurrendered to his 
(4.'s) own uſe, thinking by that means to 
merge his eftate for life, and ſo deſtroy the 
contingent remainder to his firſt ſon. But, 
however, it was agreed that this ſurrender of 
the reverſion would not bar the ſon ; becauſe 
the freehold and inheritance were 1n the lord; 
for there is not the like inconvenience as in 
freehold eſtates at common law, in reſpect of 
contingent remainders, where there is nobody 
againſt whom to bring the ræcipe. 


Here 
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| Here we may attend to the obſervation of Gib. Ten. 
Gilbert, reſpecting the deſtruction of contin- 249. 


gent remainders in copyholds; who after no- 
ticing that it had been made a queſtion, whe- 
ther by the deſtruction of the particular eſtate, 
the remainder that was in contingency (1n 
copyholds) ſhould be deſtroyed; ſays, as to this 


point, we ought to diſtinguiſh ; for it ſeems, | 


ſome are and ſome are not. As if an eſtate 
be given to a copybolder for life, remainder 
to the right heirs of J. S.; if the tenant for 
life die, living J. S. there it ſeems clear, that 
the remainder is deſtroyed; for it cannot take 
effect as by the limitation it ought; but that 
if tenant for life, in that caſe, had committed 
2 forfeiture, or made a ſurrender, and after- 
wards J. S. had died in his hfe-time, it 
{cemed to be very clear, that his right heir 
might take; for his remainder was not to take 
effect after the determination of the intereft 
of tenant for life, but after his death; and 
when that happened he was able to take. 


Upon the above diſtintion, we are to ob- 
ſerve, that the firſt poſition of it, is proved 
by the caſe of Lane v. Pannel; and the other 
is eſtabliſned as well by that caſe as the reſt 
that I have cited on the ſubject. And as to the 
remainder in copyholds, after an eſtate for life, 
not commencing on the determination of that 


eſtate. Jide the references in the margin. 
Hh4 So 


2 Roll. Abr. 
(8. 3.) pl. 6, 
Sty. 249. 

2 Co. Rep. 
107. a. 

1 Saund. 
151. 
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So likewiſe it appears, that ceftuique trat 
for life, cannot by feoffment or other convey. 


2 Freem. ance commit a forfeiture, or deſtroy a contin. 
Ba * - gent remainder, For though when the truſt 
f bol an eſtate is limited to a man and the heirs 


of his body, with remainder over, if ſuch te- 

nant in tail of a truſt ſuffer a recovery, the 

(246) remainders will be barred; yet where tenant 

1 for life of a truſt conveys in fee by feoffment 
3 Alk. 229. or any other conveyance, it is no forfeiture 
of his eſtate, neither will it deſtroy a contin- 

gent remainder depending on it; becauſe 

whatever conveyance he makes, as he has not 

the legal eſtate in him, it paſſes only what he 

can lawfully grant, (i. e. his truſt eſtate for 

life,) and a right of entry reſides in the truſ- 

tees in whom the legal eſtate is veſted. But 

the reaſon why a recovery ſuffered by tenant 

in tail of a truſt, will bar the remainders, is, 

Vide Boteler becauſe he is maſter of the eſtate, and may 

v. Allington call in the legal eſtate when he pleaſeth, and 


1 Brown 
Canc. Caſ. have it conveyed to the truſt. But the court 
* of Chancery will never execute the eſtate in 


law to tenant for life of a truſt, to enable 
him to deſtroy the contingent remainders. 


And here we may remark, that if there be 
tenant for life with contingent remainder 
thereon depending, it ſeems a Bargain and 
ſale by him in fee, does not deſtroy the con- 
tingent remainder : for it is the nature of a 


bargain 
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bargain and ſale to paſs no more than a man 
lawfully may paſs ; therefore in the caſe now 
put, nothing more paſſes than the eſtate for 
life of the bargainor ; ſo that the ſame eſtate 
continues in the bargainee, and is not de- 
ſtroyed or determined. 


The ſame reaſoning ſeems equally appli- 
cable to a conveyance by leaſe and releaſe; 
that being likewiſe an innocent conveyance 
diſturbing no eſtate, but paſſing only what 
the releafor lawfully may paſs. For as to the 
operation of the leaſe and releaſe by the truſ- 
tees in the caſe of Manſel v. Manſel hereafter 
cited; it did not depend upon the nature of 
the conveyance, but upon the eſtate of the 
truſtees, being thereby conveyed to, and be- 
coming merged and extinguiſhed in the re- 


verſion and inheritance, 


It is alſo to be obſerved, that there are 
ſome acts by tenant for life, which, though 
they amount to a forfeiture of his eſtate, ſo 
as to give a veſted remainder-man title to 
enter if he pleaſeth ; yet as they diſconti- 
nue, deveſt, or diſturb no remainder or ſub- 
ſequent eſtate, nor make any alteration in or 
merger of the particular eſtate; do not there- 
fore, as it ſeems, deſtroy or affect a contin- 


gent remainder; unleſs advantage is taken of 
the 
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Gilb. Rep. 
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2 Saund. 386. 
3 Keb. 12. 
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the forfeiture by any ſubſequent veſted me. 


mainder-man. 


Thus if tenant for life accepts a fine come 
ceo &c. from a ſtranger, it is undoubtedly a 
forfeiture, ſo as to intitle a remainder-man 


to enter, for he hereby affirms on record the 
reverſion to be in a ſtranger ; and yet it does 


not difplace or deveſt the remainder or rever- 
ſion. Therefore, where 4. was tenant for 
fe remainder to his firſt ſon in tail, Sc. re- 
mainder to &. for life, remainder to his firſt 
ſon in tail, &c. A. having a ſon, accepted a 


fine from B. and then made a feoffment in 


fee; then B. had iſſue a fon; and it was re- 
folved, that the acceptance of the fine diſ- 
placed nothing; and though 4.'s feoffment 
diſplaced all the eſtates, yet the right of entry 
in the ſon of 4. ſupported the contingent re- 
mainders. 


But a contingent remainder, may be de- 
ſtroyed by an act, which though it does not 
diſcontinue or deveſt any remainder or ſubſe- 
quent veſted eſtate, yet extinguiſhes the parti- 
cular eftate on which the contingent remain- 
der depends. This we have already ſeen in 
the inſtance of a ſurrender to the next in veſt- 
ed remaindes. And ſo if A. be tenant for 
life, remainder to his firſt and other ſons in 
Tail, remainder to B. in fee; and A. and h. 
join in a fine to a third perſon, this is no diſ- 

continuance 
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continuance or deveſting of any eſtate, becauſe 
each gives only his own. Yet it is held the 
intermediate contingent remainders are de- 
ſtroyed by the union of the particular eſtate 
with the remainder in the grantee; after which 
no diſtin particular eſtate exiſts to ſupport 
the contingent remainder. And vide Pure- 
foy v. Rogers, Manſel v. Manſel, and other 
caſes of the union of the particular eſtate with 
the inheritance, 


Whether a contingent remainder is created 
by a conveyance at common law, or limited 
by way of uſe, the ſame rule holds in regard 
to its capacity of being deſtroyed. 


As where A. having iſſue B. and C. and 
other ſons, made a feoffment to the uſe of feof- 
fees and their heirs during the life of B., remain- 
der to the uſe of the firſt and other ſons of B. 
ſucceſſively in tail, remainder to the uſe of C. in 
tail- male, remainder to 4's other ſons in tail, 
remainder to his own right heirs; A. died, the 
feoffees enfeoffed B. in fee without confidera- 
tion, and with notice of the ſaid uſes; afterwards 
B. had a ſon; and the queſtion was, Whether 
the contingent remainder to him was barred 
by the feoffment? And it was adjudged, 
upon. folemn argument in the Exchequer- 
chamber, that there being no ſon of B. to take 


when the particular eſtate determined by the 
feoffment 
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262. et ſeq. 
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feoſtment (which was a forfeiture) the ſon 
could never after take ; for that a remainder 
in «/e ought to veſt during the particular 
eſtate, or at leaſt eo inſtant; it determines, as 
well as a remainder at common law, So if 
one make a feoffment in fee, or covenant to 
ſtand ſeiſed, to the uſe of himſelf for life, and 
afterwards to the uſe of his firſt ſon in tail- 
male ; and before the birth of any ſon, make 
a feoffment in fee, ſuch feoffment will deſtroy 
the contingent remainder to the ſon. 


The reaſon why the feoffment in Chud- 
leigb's caſe, though without conſideration, and 
with notice, deſtroyed the contingent remain- 
der, was, becauſe at law, privity of eſtate as 
well as want of notice, was requifite ro the 
ſtanding ſeiſed to a uſe : that is, it was neceſ- 
ſary that the perſon ſtanding ſeiſed to a uſe, 
ſhould have come in, , or at leaſt ander the 


ſame eſtate or ſeiſin, out of which the uſe was 


limited to ariſe. Now in Cbudleigb's caſe, 
the feoffees were ſeiſed only of an eſtate for 
the life of the firſt ſon ; whereas their feoffee, 
by force of the feoffment, came in of a greater 


eſtate ; viz. a tortious fee-ſimple acquired by 
diſſeiſin; which was neither the ſame eſtate 


nor yet an eſtate carved out of it; conſequent- 
ly there wanted that privity which at law was 
requiſite to ſubject him to the original uſes; 


therefore ſuch contingent ule failed. 
Ic 


” ww we „%% 5 
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It appears, that before the ſtatute of ufes, if 
the feoffees had aliened, without confideration, 
or with notice, the lands would have been 
ſubje& to the old uſes ; but that was, becauſe 
the feoffees themfelves, before that ſtature, 
ſtood ſeiſed of the legal fee-ſimple ; and of 
courſe their alienee came in, either of the 
{ame eſtate, or of an eſtate derived out of 
that. But ſince the ſtature it is otherwiſe; for 
now the feoffees are ſeiſed of no greater eſtate, 
than what is actually limited in «/e to them, 
the ſeiſin being executed to the uſes by the 
ſtatute: from whence it follows, that when 
ſuch feoffees do not take the uſe in fee; if they 
make a feoffment, their feoffees come in 


neither of, nor under the eſtate which they 


were ſeiſed of, but of a new eftate acquired 
by diſſeiſin.— But though this appears to be 
the ſtrict legal doctrine, in the caſe of feoffees 
or grantees to uſes; yet the interpoſition of 
a-court of equity will make a material differ- 
ence, where there are eſtates limited in truſt 
to ſupport contingent remainders, according 
to the modern practice. — For we are to 
obſerve, that the legal ſubjection of contin- 
gent remainders, to the power of the tenant 
of the preceding particular eſtate of freehold, 
on which they depend, has occaſioned the re- 
fort to, what are tiled, eſtates to preſerve con- 
tingent remainders. 


The 
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That it need 
not be con- 
fined to life 
of tenant for 
life of ebgland. 
Vide 1 Atk. 


590. 


Vide Black. 
Com. 171-2. 


But an eſtate 
to ſtrangers 
for this pur- 
poſe under a 
covenant to 
ſtand ſeiſed, 
&c. is void. 


Vide 2 Lev. 
54. 
3 Keb. 110. 


Vide ſupra 

15 3. and Vin. 
Abr. v. 18. 
P- 413. 
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The eſtates I am ſpeaking of, are limits. 
tions of the ſe or legal eſtate, from and after 
the determination of the eſtate of tenant for 
life, by forfeiture or otherwiſe in his life- 
time, to ſome truſtees, Sc. during his life, 
in truſt to preſerve the contingent remain- 
ders expectant on his deceaſe, from being 
deſtroyed, ro which they would otherwiſe 
be liable, from his ſurrender forfeiture or tor- 
tious alienation, Subject to that truſt, the 
truſtees are to hold in truſt for the tenant for 
life and bis aſſigns. The introduction of this 
practice is aſcribed to ſome of our great law- 
yers, during the time of the civil wars; in 
order to ſecure, in family ſettlements, the 
proviſions intended for the iſſue of the mar- 
riage, againſt being defeated by the parents, 
the tenants for life. And at this day, ſuch 
precaution 1s conſtantly uſed in ſettlements 


and conveyances on marriage, or by will or. 


otherwiſe, where there are any contingent 
remainders, that call for ſuch a proteftion,— 
The legal eſtate, thus limited to the truſtees 
during the life of tenant for life, is a good re- 
mainder veſted in them ; under which they 
will have ſuch a right of entry, in caſe of any 
forfeiture or tortious alienation by the tenant 
for life, as will ſupport the contingent re- 
mainders expectant on his deceaſe. 


Now, 


* 
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Now, it ſeems, that if ſuch truſtees to ſup- 
ort contingent remainders, join in a eonvey- 
ance to deſtroy the contingent uſes or remain- 
ders, which they were entruſted to preſerve, a 
court of equity will conſider it a breach of 
truſt. And in general, if the purchaſer under 
ſuch conveyance comes in for valuable confi- 
deration, and without notice; then will the re- 
medy of the perſon claiming under the con- 
tingent remainders, be againſt the 7ruftees ; 
who ſhall be decreed to purchaſe lands with 
their own money, equal in value to the lands 
ſold by them, and to hold them upon the 
ame truſts and limitations as they held the 
other. But if the conveyance be with notice 
of the uſes, whether with or without conſider- 
ation, in that caſe tbe purchaſer ſhall hold the 
iands /ubjef to the former truſts. Thus we 
obſerve the court of Chancery, for the pro- 
tection of truſts, conſiders a purchaſer from 
truſtees with notice, as coming in privity of 
the ſame eſtate which the truſtees themſelves 
held; and then, purſuant to the doctrine of 


uſes when in their fiduciary ſtate, ſuch pur- 
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Vide Pye v. 
Gorge. 
1P.W. 123, 
Salk. 680. 
Prec. Canc. 
30s. 

1 Brown PaxE 


chaſer holds the lands ſubje& to the ſame - 


truſts, as the truſtees themſelves did. 


As where A. deviſed land to 7ruſtees and 
their heirs, to the uſe of his ſiſter D. for her 
life, remainder to the uſe of the ſame truſ- 
tees and their heirs during the life of D. in 

u uſt 


Manſel v. 
Manſel, 2 P. 
W. 678. Caf, 
temp. 1 ald. 
252. 


(252) 


Vide ſupra, 
P- 247+ 
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truſt to preſerve contingent remainders, re. 
mainder to the uſe. of the firſt and other ſons 
of D. ſucceſſively in tail-male, remainder to 
E. in fee: after teſtator's death B. married D, 
afterwards B. and D. his wife, together with 
E. the remainder-man in fee, joined in a feoff. 
ment to (new) truſtees, to the uſe of B. and 
his heirs: and a fine was afterwards levied to 
the ſame uſes; ſhortly after, and before the 
birth of a ſon of D., the truſtees under the 
will, by leaſe and releaſe conveyed the lands 
to B. in fee: and, upon a bill brought by the 
ſon of D. to have the benefit of the will of his 
uncle A. it was reſolved, I/. That the feoff- 
ment and fine by B. and D. his wife, did not 
deſtroy the contingent remainder, becauſe the 
freehold in the truſtees under the will ſup- 


ported it. 2dly. That the leaſe and releaſe 


by the truſtees before the birth of any ſon to 
D. did, at law, deſtroy the contingent remain- 
der. But as this conveyance was with notice 
(being to the tenant for life himſelf ) it was 
held that the lands ſhould continue liable to 
the ſame truſts, as they were when the truſ- 
tees joined in the conveyance. And all parties 
were decreed to join in making ſuch an eſtate 
to the plaintiff, as he would have been intitled 
to under the will of 4. if the contingent re- 
mainder had not been deſtroyed ; that was 
an eftate-tail. 


But 
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But the court held clearly in the ſame caſe, 
that if tenant. for life, with contingent re- 
mainders to his firſt and other ſons, Cc. de- 
pending on his eſtate, deſtroy the contingent 
remainders at law; tho” it be a plain wrong, 
yet, as he is no truſtee, it is no breach of 
truſt; and therefore equity will not interfere; 
for in ſuch caſe equitas ſequitur legem. 
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I P W. 120. 
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2 P. W. 682. 
Caſ. temp. 
Talb. 260. 


4 Durnf. & 


| Eaſt 64. 


There are indeed caſes, wherein a court of 


equity has refuſed to puniſh the truſtees, for 


their concurring in a conveyance to deſtroy 
contingent remainders. As where upon a 
ſubſequent remainder to the rigbt heirs, a col- 
lateral relation only has been affected by it, 
there having been no iſſue of the marriage; 
for next after the parties to the marriage, 
the court conſiders the iſſue to be the only 
objects of the ſettlement and truſts, and pays 
leſs regard to the remainder over to the right 
heirs, as no immediate objects of conſideration 
in the ſettlement. As alſo where the appli- 
cation to the court for relief, has been made 
by one who was not at the time, nor poſſibly 
ever might be entitled to the remainder, un- 
der the words of the limitation, 


Thus, where previous to and in conſidera- 
tion of a marriage and wife's portion, and for 
ſettling the lands in the name and blood of 
the huſband, a ſettlement was made, by a 

Vor. I. © os 
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third 


Elſe v. Oſ- 


born, 1 P. W. 


387. ſupra 
32. 


third perſon (not the huſband) to the uſe of 
truſtees for 99 years, in truſt for the huſband 
. if he ſhould ſo long live, remainder to truf. 
tees during his life to ſupport contingent re- 
mainders, remainder to the firſt and other 
ſons of the marriage, remainder to the heirs 
of the body of the huſband, remainder to the 
right heirs of the huſband ; the huſband wife 
and truſtees afterwards, by fine &c. join in 
ſettling the lands to the uſe of the huſband for 
99 years if he ſhould ſo long live, remainder 
to truſtees during his life to ſupport contin- 
gent remainders, remainder to wife for life, 
remainder to firſt and other ſons of the mar- 
riage, remainder over to ſeveral others ; the 
huſband and wife died without iſſue, and his 
heir claimed the lands under the firſt ſettle- 
ment, and brought his bill to have the ſecond 
ſer aſide as a breach of truſt by the truſtees; 
Lord Chancellor held it fo, as to the iſſue of 
the marriage; but that the remainder to the 
heirs of the huſband was merely voluntary; 
and not to be aided in a court of equity ; and 
fo diſmiſſed the bill. 


So where, in the caſe of a ſettlement to the 
uſe of A. for 99 years if he ſhould fo long 
live, remainder to truſtees during his life to 
ſupport contingent remainders, remainder to 
the uſe of the heirs of his body, remainder to 
himſelf in fee; A. having two ſons, A. and 

the 
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the truſtees, and the eldeſt ſon when of age, 
joined in a, mortgage of the land by feoffment 
and fine to B. in fee; the eldeſt ſon died with- 
out iſſue; and the ſecond ſon in the father's 
life-time brought his bill to ſet aſide the 
mortgage. Lord Chancellor was clear, that 
this limitation to the heirs of the body of A. 
was a contingent remainder, for nemo eft heres 
viventis ; and that the feoffment, at law de- 
ſtroyed the contingent remainder ; and faid, 
that the truſtees appointed to preſerve the 
contingent remainders, ought not to join ih 
deſtroying thoſe remainders, which is acting 
the reverſe of their truſt ; butthat after all, the 
ſecond fon had no right to bring the bill in 
his father's life-time ; for he neither was, nor 


poſſibly ever might be the heir of his father: 


as he could nor, unleſs he ſurvived his father, 
which was uncertain. 


There are alſo inftances, of a court of 
equity exerciſing a diſcretionary power, of di- 
reting truſtees for preſerving contingent re- 
mainders, even to join with the tenant for life, 
or his firſt ſon, in barring the ſubſequent con- 
tingent limitations. But this has only hap- 
pened under peculiar circumſtances; either of 
preſſure to diſcharge incumbrances prior to 
the ſettlement; or in favour of creditors where 
the ſettlement was voluntary; of for the ad- 
vantage of the perſons who were the firſt ob- 
1i 2 jects 
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jects of the ſettlement ; as to enable the fir 


ſon &c. to make a ſettlement en an ad. 
vantageous marriage. 


Thus where A. after mortgaging lands and 
confeſſing a judgment; ſettled thoſe lands 
upon himſelf for life, remainder to truſtees, 
to preſerve contingent remainders, remainder 
to his wife for life, remainder to his firſt and 
other ſons in tail, reverſion to himſelf in fee; 


and afterwards having no iſſue, contracted for 


fale of the lands. Upon its being ſuggeſted 
that the truſtees refuſed to join, and thar the 
mortgagee threatened to enter, the truſtees 
were decreed to join; the eſtate being an 
equity of redemption only, and there being 
no iſſue of the marriage, though the parties 
had been married fix years, and the wife on 
examination in court confented to it. So 
where J. S. by his marriage ſettlement, being 
tenant for 99 years if he ſhould ſo long live, 
remainder to truſtees during his life to ſupport 


\ contingent remainders, remainder to his firſt 


and other ſons ſucceſſively in tail male, re- 
mainder to truſtees for a term for raiſing por- 
tions for daughters. FJ. S. having a fon of 
age who was about to marry, they filed a bill 


' againſt the truſtees to join in making an eſtate 


for ſuffering a recovery, to enable the ſon to 
make a ſettlement on his marriage ; and there 
being alſoa daughter, Lord Harcourt directed, 
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upon giving ſecurity for the daughter's por- 
tion, that the truſtees ſhould join in the reco- 
very. 


And in the caſe of a voluntary ſettlement 
to the uſe of huſband for life, remainder to 
truſtees to ſupport contingent remainders, re- 
mainder to his firſt and other ſons in tail ſuc- 
ceſſively, remainder to himſelf in fee. The 
huſband contracting debts, afterwards con- 
veyed the ſame land to other truſtees for pay- 
ment of theſe debts. The creditors brought 
a bill inſiſting (inter al.) that the truſtees for 
preſerving contingent remainders ſhould join 
in the ſale to deſtroy the contingent remain- 
ders; and (upon a precedent being ſhewn of 
ſuch a decree) it was decreed at the Rolls, 
that the truſtees ſhould join to deſtroy the 


contingent remainders, and be indemnified; it 


being at the ſuit of creditors, and for raiſing 
of money for payment of debts. 


Again, where lands were ſettled, upon 
marriage, to the uſe of huſband for gg years 
if he ſhould ſo long live, remainder to truſ- 
tees during his life to ſupport contingent re- 
mainders, remainder to firft and other ſons of 
that marriage in tail, remainder to his firſt 
and other ſons 'by any other wife, remain- 
der over; there was one ſon of that marriage 
Who was then of age, the father and ſon (the 

Ii 3 wife 
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wife being dead) brought a bill againſt the 
heir of the ſurviving truſtee, that he might 
Join in making a tenant to the precipe, in or- 
der to a common recovery, for making a ſet. 
tlement upon the ſon's marriage, for which 
he was then in treaty. Lord Chancellor ſaid, 
here being a vefted remainder in tail, if this 
were for the good of the family, he did not ſee 
but that the truſtee might lawfully join; but 
referred it to a maſter to ſee whether it were 
for the good of the family ; who reported that 
it was a beneficial marriage for the family; 
and that it was neceſſary a new ſettlement 
ſhould be made of the eftate, which could not 
be done without a recovery. 


Whereupon his Lordſhip obſerved, that it 
might be greatly miſchievous to a family, if 
ſuch a truſtee ſhould ſtand out ; that it was 
plainly for the benefit of the family ; for the 
ſon was going to be reduced to a tenant for 
life inſtead of a tenant in tail ; ſo that it was a 
means of preſerving the eſtate longer in the 
family ; that the wife being dead, there was 
an end of the contingent remainders by that 
marriage ; and as to any remainders by ano- 
ther marriage, no remainder not in 2ſſe ought 
to be ſo much regarded as this remainder in 
tail, which was actually veſted in the ſon; and 
therefore he decreed that the truſtee ſhould 

2 jou 


Contingent Remainders. 
join with the father and ſon, in barring the old 
and making a new ſettlement. 


Here we may remark, that if a truſtee 
10ins with the ceſtuigue truſt in tail, in any con- 
veyance to bar the intail; this is no breach of 
truſt; for it is no more than what he may be 
compelled to do, though the cęſtuigue truſt 
| himſelf might have barred ſuch intail without 
his joining. 


And however the court may ſee proper to 
direct truſtees to concur in deſtroying contin- 
gent remainders, under circumſtances like 
thoſe in the above noticed caſes; it has re- 
peatedly denied the ſame interpoſition, in 
caſes where ſuch ingredients were wanting. 


Thus in the caſe of a marriage ſettlement 
on the huſband and wife for life, remainder 
£0 truſtees to preſerve contingent remainders, 
remainder to their firſt and other ſons in tail 
male ; the huſband and wife after being mar- 
ried twelve years without having had any 
iſſue, filed a bill againſt the truſtee, that 
they might be enabled to fell part of the 
land for payment of debts. The Chan- 
cellor ſaid, he did not know how to make 
ſuch a decree; for he had known where peo- 
ple had been married near 20 years without 
iſſue, and after had children. Though at the 
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plaintiff's importunity, he gave time to attend 
him with precedents. — This caſe, we obſerve, 
was not that of a mere equity of redemption 
upon an antecedent mortgage, calling for a 
ſale for diſcharge of it, like that of Platt v. 
Sprigg ; nor the caſe of a voluntary ſettle. 
ment, like that of Baſſett v. Clapham. 


And where Jands were ſettled on the mar- 
riage of L. to the uſe of him for gg years if 
he ſhould ſo long live, remainder to truſtees 
during his life to preferve centingent remain- 
ders, remainder to the wife for life, remainder 
to the firſt and other ſons of the marriage in 
tail ſucceſſively : there were two ſons by that 
marriage; and after the wife's death, the fa- 
ther and eldeſt ſon filed a bill againſt the fur- 
viving truſtee, that he might join in making 
a tenant to the precipe, for ſuffering a reco- 
very in order to eſtabliſh a mortgage, which 
had been made by the father ſince the ſettle- 
ment. Lord Chancellor aſked, if the younger 
fon would conſent to the truſtees joining as re- 
quired; and upon being told he would not 
conſent, his Lordſhip ſaid, then he would not 


- decree the truſtee to join, for that he would 
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not take away any man's right: and upon the 
above cited caſe of Winnington v. Foley being 
urged as an authority for what was defired, 
his Lordſhip ſaid, he would do fo, were the 
like cafe to come before him; that the truſtee 

there 
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there was decreed to join, in order to preſerve 
the eſtate in the family; but here it was deſired 


to have the — ching _ wRl a view only 


to alien. 


mw where a bill was brought, to compel 
truſtees to join in a ſale, which would deſtroy 
the contingent remainders, and the uſes in a 
ſettlement made before marriage. Lord 
Hardwicke ſaid, there were caſes in which the 
court would compel the truſtees to join in 


ſuch a conveyance, as would deſtroy the con- 


tingent remainders; but then it muſt be in 
ſome meaſure to anſwer the uſes originally in- 
tended by the ſettlement ; and had been uſu- 
ally done in the caſe of new ſettlements only, 
as in Winnington v. Foley; but he believed 
there was no inſtance, where, they had com- 
pelled ſuch truſtees to join, with the father 
termor for 99 years and the _ to ſell zbe 


fate. 


And where A. deviſed lands (in remainder 
after eſtates to his firſt ſon and his iſſue male) 
to his ſecond ſon B. for 99 years if he ſhould 
ſo long live, remainder to truſtees during his 
life to ſupport contingent remainders, re- 
mainder to the firſt and other ſons of B. in 
tail; remainder to teſtator's other ſons and 
their iſſue male in like manner, remainder to 

3 
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P- 254- 


Barnard v. 
Large. 
Cox's note. 
2P. W. 634. 
1 Bro. Canc. 
Caſ. 534. 
Ambl. 774. 


- Detrudtion of 


A.'s daughters, reverſion to his own right heir, 
B. having a ſon who had attained 21 years of 
age, and they having contracted debts, and 
being deſirous of ſuffering a recovery to ena- 
ble them to make a proviſion for their credi- 
tors; a bill was brought by the creditors 
againſt the ſeveral parties intereſted under the 
will, and the heir at law of the ſurviving truſ. 
tee, to compel her to join in a recovery. 
And upon its being argued, that if the truſtee 
had joined voluntarily, it would not have 
been any breach of truſt, as in 2 Vern. 754. 
and that in Vinningten v. Foley, Lord Maccles- 
field decreed the truſtees to join; Lord Hard. 
wicke ſaid, he was counſel ia that caſe, and it 
was to make 2 marriage ſettlement, and ſo to 
continue the uſes, in effect, of the old ſettle- 
ment; and after the uſes of the new ſettle- 


ment were ſerved, it went to the old uſes; 
and he diſmiſſed the bill. 


And again, in a later caſe, of a deviſe to 
B. for 99 years if he ſhould fo long live, re- 
mainder to a truſtee during the life of B. to 
preſerve contingent remainders, remainder to 
the firſt and other ſons of B. in tail male, re- 
mainder to V. in fee. — B. having only one 
ſon, who was tenant in tail under the will, and 
had attained 21, they were deſirous of ſuffer- 
ing a recovery, and limiting the eſtate, ſo as 
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to preſerve the remainders, to the ſecond and 

other ſons of B.: but the truſtee in whom the 
legal freehold was during B.'s life, having re- 
fuſed to join in making a tenant to the precipe, 
they filed a bill againſt him for that purpoſe ; 
ſubmitting to declare the uſes of the recovery, 
to the ſecond and other ſons of B. as limited 
by the will; and to limit an eftate to truſtees 
to preſerve them, The Maſter of the Rolls 
obſerved, That all the perſons claiming under 
the will, took as volunteers, and were all ob- 
jects of the teſtator's bounty, the /aft remain- 
der-man, as well as the firſt taker. That 
there was a diſcretion, between puniſhing - 
truſtees for joining in the deſtruction of con- 
tingent remainders, and compelling them to 
join — That it would be proper to ſee, by 
what rules the diſcretion given to the truſtee 
vas directed; in what caſes he had been con- 
ſidered as warranted in joining, and what not 
— That the rules ſeemed ſufficiently efta- 
blſhed ; the truſtee, though properly ap- 
pointed only to preſerve contingent limitations, 
was in effect a truſtee, for all veſted, as well 
as contingent remainders. But with reſpect 
to veſted remainders, if they had been to re- 
moe relations on ſeitlements, where the per- 
ſons ro whom they were limited, were not the 
immediate objects of the parties; or where 
they ſtand in oppoſition to the firſt tenant in 


tail, deſiring a reaſonable benefit, conſiſtent 
with 
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ich the intentions of the creation of the lj. 
mitations ; their pretenſions had not been 


much conſidered. That in the principal caſe, 
ell took as volunteers, and were all equally to 
be conſidered —T hat upon a view of the caſes 


determined, the reaſon of them ſeemed to be; 


that where the eldeſt ſon, tenant in tail, was 
of age, and about to marry, and thus conti. 


nue inſtead of deſtroying the purpoſes of the 


ſettlement, and in ſome caſes where there had 
been particular diſtreſs under particular cir- 


cumſtances, which ought to have induced the 


truſtees to act, there the court had interfered; 
but where no ſuch circumſtances had occur. 
red, the court had refuſed to interfere. That 
in the principal caſe, he was called upon to 
diſturb the teſtator's intention merely to dif- 
turb it; no other object was offered. And 
his Honor diſmiſſed the bill with coſts. 


We obſerve, that in the above caſe of Wood- 
bouſe v. Hoſkins, Lord Hardwicke diſtinguiſhed 
between the puniſhing truſtees for joining, in 
ſome caſes, to deſtroy contingent remainders, 
and the compelling them to join. Truſtees 
of this kind, he ſaid, had been called honorary 
truſtees, and intruſted by parties to preſerve 
contingent remainders. But he would not 
ſay, that if the truſtee who was appointed in 
the caſe before him, ſhould join, it would be 
ſuch a breach of truſt, as that court would 
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decree a ſatisfaction, But he ſaid, tho' the 
court might not condemn the truſtee, if he 
aſſented; yet it did not follow, that the court 
would compel the truſtee. — So in the laft 
cited caſe of Barnard v. Large, the Maſter of 
the Rolls adverted to the ſame diſtinction, 
when he ſaid, there was a diſcretion between 
puniſhing truſtees for joining in the deſtruction 
of contingent remainders, and compelling them 
to join, That the court proceeded according 
to the nature of the diſcretion, treating it as 
an honorary truſt.— This, we muſt admit to 
be a diſtinction, that ſeems to flow from 
our ſuppoſing any diſcretion at all in the 
truſtees, in caſes of this nature; becauſe there 
may be circumſtances ſufficient to juſtify, tho? 
ſhort of an obligatory call for, ſuch an exer- 
ciſe of their diſcretion, | 


But however this may be, it ſeems the 
ſafeſt way for truſtees, not to act, except in 
the cleareſt caſes, without the direction of the 
court, I ſhould rather recommend to their 
attention the words of Lord Chancellor in the 
above cited caſe of Pye v. Gorge, © That 
« it would be a dangerous experiment for truſ- 
© tees, in any caſe, to deſtroy remainders, 
« which they were appointed by the ſettle - 
© ment to preſerve ;” as well as the obſerva- 
tion of Reynolds, C. B. in the above cited 
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the court have done, or may do under parti. 


cular circumſtances; yet, they will never have 
it left to the diſcretion of a truſtee to do it.“ 


Before I diſmiſs the notice of eſtates in truſ 
tees ro ſupport contingent remainders, it may 
be proper to obſerve; that although equity 
does not interpoſe in caſe of the deſtruction 
of contingent remainders, by tenant for life, 
where there is no truſt in the cafe to bring it 
within the cognizance of a court of equity; 
yet it views ſuch deſtruction of contingent re- 
mainders in the light of a wrong or tort which 
it is anxious to prevent; and conſequently 
ſeizes every occaſion, and makes every poſſi- 
ble ſtretch for extending its protection againſt 
it. Thus a truſt declared in a will to ſupport 
contingent remainders, though annexed to an 
improper miſplaced eſtate, has been rectified 
and tranſpoſed to effectuate the end. —As in 
a caſe where one deviſed lands to his eldeſt 
ſon L. for life only, remainder to the firſt, 
ſecond, third, and fourth ſons of the ſaid L. in 
tail, remainder to two truſtees for their lives, 
in truſt for the better ſecuring the ſeveral re- 
mainders limited unto the ſeveral ſons of the 


aid L. with remainders over; L. afterwards 


ſuffered a recovery, before any ſon born. And 
upon a ſuit, by a daughter claiming a portion 
under the uſes of that recovery, againſt a fon 
born after it; it was inſiſted, that the truſ- 
1 tees 


— «s =” 1 8 


Contingent Remainders. 


tees for preſerving of the contingent re- 
mainders being living, the contingent eſtates 
were not barred by the recovery. To which 
it was anſwered, that the eſtate to the truſ- 
tees was after and not before the eſtates to be 
ſupported ; but the Chancellor held, that 
the law would manage and marſhall the will, 
according to the intent, which there was, to 
ſupport the contingent remainders; notwith- 
ſtanding the eftates being inſerted after the 
contingent remainders; for if it was to ſtand 
ſo in conſtruction of law, it would not pre- 
ſerve them; and therefore it ſhould be con- 
ſtrued before them. And ee diſ- 
miſſed the bill. 


And we may remember, that in the cafe of Supra 83. 


Stamford v. Sir Jobn Hobart, cited above, 
the Chancellor inſerted a limitation to truſ- 


tees to ſupport contingent remainders, 


though not expreſſed or directed by the 
words of the will, or the Act of Parliament 
eſtabliſhing it; theſe, we obſerve, were caſes 
of wills, where all claim as volunteers. But 


in caſes of articles, ſettlements, c. for 


good and valuable confideration, the court 
has frequently gone as great or greater 
lengths, in tranſpoſing clauſes or ſupplying - 
words, c. to effectuate the intent; as will 
appear from the caſes referred to in the 


margin, 


I may 


And vide 
Coriton v. 
Hellier, cited 
2 Vez.. 195 


Vide Uee- 
dale v. Half. 
x f 
T. F 

151. and 
caſes cited in 
Cox's note 
there. 


Deftrufion of 
I may now proceed to a poſition which haz 


4 Leon. 237, been laid down, that any alteration in the na- 


ture of the preceding eſtate, before a remain. 
der veſts, will deſtroy that remainder. Ag 
if lands be given to A. in tail, and if J. 5. 
come to M eſtminſter- hall ſuch a day, remain- 
der to J. S. in fee, (it has been ſaid) that if the 
lands deſcend to two coparceners who make 
partition, the fee ſhall not accrue to J. S. 
though he ſhould come to Veſtminſter-hall at 
the day. And it has alſo been ſaid, that if lands 
be given to 4. and B. for the life of C. re- 
mainder to the right heirs of the ſurvivor of 
A. and B., and A. releaſe to B. the remainder 
is deſtroyed. | 


But notwithſtanding theſe opinions, I 
conceive, that the alteration in the particular 
eſtate, which will deſtroy a contingent re- 
mainder, muſt amount to an alteration in its 
quantity, and not in its quality. This con- 
cluſion, I think, is warranted by two ad- 
judged caſes. Ne 


The firſt is that of Lane v. Pannel before 
cited ; where it ſeems, that the ſeverance of 
the jointure between two joint-tenants for 
life, did not deſtroy the contingent remainder, 
limited after their joint eſtate ; for there it 1s 
adjudged, that becauſe the . remainder: could 
not veſt at the death of one of them * 
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the ſeverance of the jointure), ſuch remain- 
der was gone as to one moiety of the lands: 
now this judgment was nugatory and ground- 
leſs, if the ſeverance itſelf deſtroyed the re- 
mainder as to the whole. This, it is true, 
was the caſe of a ſurrender of copyhold 
lands: but, however, no diſtinction at all 
was taken on that ground. 


The other caſe was, where lands were ſet- 
tled to the uſe of P. and S. his daughter for 
their lives, remainder to the uſe of the firſt 
and other ſons of S. in tail-male, remainder 
to her daughters, remainder to the heirs of P. 
g. afterwards and before the birth of a ſon, 
by deed releaſed all her right and eſtate to 
the uſe of P. and his heirs. The queſtion 
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was, whether the contingent remainder limit- 


ed to the firſt ſon of S. was deſtroyed by her 
releaſe to her father? And it was adjudged, 
that the releaſe by S. to P. (i. e. by one joint- 


tenant for life to another) did not deſtroy the 


contingent remainder to her firſt ſon. 


It is true, that if a leaſe be made to two 
wich a condition to have fee, if they make 
a partition of the term, the condition 1s de- 
ſtroyed; but that turns upon a reaſon which 
does not at all affect a contingent remainder, 
viz, the requiſite agreement in quality be- 
tween the firſt eſtate and the enlargement to 

Vol. I. K k accrue 


8 Rep. 76. a. 
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accrue thereupon. The enlargement muſt ac. 
crue in the /ame quality in which the eſtate 
was firſt granted; for that was the quality of 
the eſtate conditioned to be enlarged: and it 
muſt not differ in quality at the time of en- 
largement from the eſtate enlarged ; other- 
wiſe, inſtead of being an enlargement or 
extenſion of the eſtate then in being, it would 
in truth, be the acceſſion of another eſtate cf 
different quality, which would not be agree- 
able to the terms of the condition. But no 
ſuch neceſſary connection ſeems to exiſt, be- 
tween a remainder and the quality of the pre- 
ceding eſtate. Whilſt the particular eſtate 
continues the ſame in grantify, it continues to 
be the ſame eſtate as far as reſpects its rela- 
tion to a remainder. If a releaſe or ſeverance 
between oint-tenants determine the old 
eſtate, then a veſted remainder-man would be 
intitled to enter immediately upon ſuch re- 
leaſe or ſeverance; but if notwithſtanding ſuch 
releafe or ſeverance, it continues to be the /ame 
particular eſtate as to a veited remainder, 
why does it not as to a contingent one ? No 
legal modification or alteration in the cir- 
cumftaiices only ot a particular eſtate, can be 
ſaid to determine that eftate : but the deter- 
mination of the particular eſtate is the only 
point of connection between ſuch eſtate and 
the remainder ; therefore, until that point is 
paſſed, there ſtil] remains the ſame place for 
a contingent remainder to take effect. 
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tel is ſaid by Lord Chief Juſtice Hale, in 
the caſe of Purefoy v. Rogers, that in all caſes 
where the particular eſtate is merged in the 


reverſion, there the contingent remainder is 


gone, though there be no deveſting of any 
eſtate. As if there be tenant for life, re- 
mainder in tail in contingency, remainder in 
tail in efſe ; and the tenant for life, and he in 
remainder in tail in eſe, levy a fine, this is no 
diſcontinuance no deveſting of any eſtate, be- 
cauſe each gives ſuch eſtate as he has; and 
yet the mean contingent remainder is de- 
ſtroyed. 


Now in regard to this rule, we are to ob- 
ſerve, that wherever the union or coalition of 
the particular eſtate and the inheritance (ex- 
cept the circumſtance of its being created by 
or ariſing under the ſame inſtrument or deed 
as the particular eſtate) happens by the con- 
veyance or a# of the parties, it ſeems the 
intermediate contingent remainders, depend- 
ing on ſuch particular eſtate, are deſtroyed ; 
as in the above cited caſe of Purefoy and Ro- 
gers, where the contingent remainder was 
deſtroyed by the merger of the wife's eſtate in 


the reverſion, But our books apparently 


differ with reſpect to the deſtruction of the 
contingent remainder, in cafes where the in- 


heritance becomes united to the particular 


eſtate by deſcent. 
K k 2 | Thus 
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Thus in the caſe of Plunket v. Holmes, it 
was reſolved, that the deſcent of the fee on 


tenant for life, did not deſtroy the contingent 


remainder. The caſe was this; one deviſed 
lands to T. his eldeſt ſon for life, and if 7. 
ſhould die without iſſue living at bis death, 
then to L. another of the teſtator's ſons in 
fee ; but if T. ſhould have iſſue living at his 
death, then to the right heirs of T. for ever; 
the teſtator died, and it was reſolved, that 7. 
was tenant for life, (becauſe the limitation 
over, was not upon a dying without iſſue ge- 
nerally, but was confined to a dying without 
iſſue ben living), with the remainder in fee 


in contingency; and that the deſcent of the 


fee upon him, as heir at the death of his fa- 


ther, did not deſtroy the contingent remain- 
der. | 


So in the caſe of Boothby v. Vernon, it was 
taken for granted, that the contingency was 
not deſtroyed by the deſcent of the fee. 4. 
deviſed lands to his ſiſter, who was his heir at 
law, and her aſſigns for her lite, and if ſhe 
ſhould marry, and have iſſue- male of her bo- 
dy living at the time of her death, then to 
ſuch iſſue-male and his heirs- male for ever; 
but if ſhe ſhould leave no iſſue- male at her 
death, then to G. and his heirs for ever. The 
queſtion refpected the title of the teſtator's 


ſiſter's huſband, to be tenant by the curtely 


of 
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of the lands ſo deviſed to her; and the court 
held, that the inheritance was never executed 
in poſſeſſion in the ſiſter during her life, (not- 
withſtanding the inheritance deſcended on 
her) and therefore her huſband could not be 
tenant by the curteſy ; it follows, that the de- 
ſcent of the fee did not merge her eſtate for 
life, or deſtroy the contingency. So in 
Archer's caſe, notwithſtanding the reverſion 
in fee muſt have deſcended on Rebert the de- 
viſce for life, upon the death of his father the 
teſtator, yet he was adjudged to be oniy te- 
nant for life, with contingent remainder to 
his next heir-male. 


On the other hand, in the caſe of vod v. 
Ingerſole, it is faid to have been reſolved, that 
the deſcent of the fee on tenant for life de- 
ſtroyed the contingent remainder; in that caſe 
it is ſaid, three diſtinct parcels of land were 
ſeverally deviſed by the teſtator to his three 
ſons, and that if either of them ſhould die, 
the other ſurviving ſhall be bis heir ; the eldeſt 
ſon died; and the reporter ſays, it was ad- 
judged, that the fee deſcending on the eldeſt 


ſon at the father's death, had merged the 


freehold deviſed ro him, and deftroyed the 
contingent remainder. But there appears to 
have been a notable miſtake in this report, 
both 2s to the ſtate of the caſe, and as to the 
judgment ; for it ſeems the words on the roll 
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are, and if any of my ſons die, the ox E 10 be thy 
other's heir ; which words were adjudged 
void for uncertainty, for there were two ſur. 
vivors, and conſequently the above point did 
not come into queſtion. As to the caſe of 
Forteſcue v. Abbot, the remainder there was 
adjudged to be veited, and therefore the de- 
ciſion in that caſe does not affect the preſent 


point, 


But in the caſe of Kent v. Harpecl, which 
as to the point in queſtion was this: A, the 
father being tenant for life, remainder to his 
ſon B. for life, remainder to the firſt ſon of 
B. remainder to the heirs of the body of A.; 
A. died before any ſon was born to B; the 
court held the contingent remainder to the 
firſt ſon of B. was deſtroyed by the deſcent 
of the eſtate tail on B. Of the ſame opinion 
was Lord Hardwicke in the caſe of Hooker v. 
Ilecber, where lands were conveyed to the 
uſe of A. and his wife for life, remainder to 
the uſe of» B. the fon of A. for his life, re- 
mainder to the firſt and other ſons of B. in 
tail, remainder to his daughters in tail, re- 
mainder to A. in fee; A. and his wife died 
in the life-time of B. who afterwards died 
without iſſue, leaving a wife; the queſtion 
was, Whether the wife of B. was intitled to 
dower in the lands? And it was decreed ſhe 
was; and Lord Chancellor, with one of the 


Judges, 
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Judges, was of opinion, that the eſtate for 
life in B. was merged by the deſcent of the 
inheritance upon Ma; and the contingent re- 
mainder deſtroyed. | 


Theſe ſeeming differences in opinion, 1 
apprehend, may be reconciled, by a diſtinction 
between thoſe caſes, where the deſcent of the 
inheritance is immediate from the perſon, by 
whoſe ci the particular eſtate and contin- 
gent remainders were limited; and the caſes 
where thoſe eſtates were nct created by the 


wi of the anceſtor, from whom the inherit- 


ance immediately deſcends on the particular 
eſtate ; which happens, either in the caſe of a 
mediate deſcent from the perfon who deviſed 
the particular eſtate and contingent remain- 
ders, or elſe where thoſe eſtates were not cre- 
ated by the till of any perſon, from whom the 
deſcent of the inheritance is derived. Archer's 
caſe and the caſes of Plunket v. Holmes, and 
Boothby v. Vernon, are inſtances of the firſt ſort. 
And if in the caſe of Bocthby v. Vernen, we 
\ ſuppoſe the deviſor to have left a ſon, who 
had died inteſtate without iſſue in the life- 
time of the ſiſter, to whom -the particular 
eſtate was deviſed; in that caſe, the inheritance 
would firſt have deſcended from the deviſor 
to his ſon, and from him to the ſiſter; and 
conſequently the deſcent of it on the particu- 


lar eſtate of the ſiſter, would not have been 
K K 4 immediate 
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immediate from the deviſor; and in ſuch caſe, 
I apprehend, the deſcent would have merged 
her particular eſtate, and the inheritance would 
thereby have been executed in her in poſſeſ- 
ſion; and conſequently, that the contingent re. 
mainder would have been deſtroyed, (for the 
reaſons hereafter given.) The third ſort is 
inſtanced in the caſes of Kent and Harpcol, and 
Hooker and Hooker, 


The reaſons upon which I ground the 
above diſtinction are theſe : wherever a teſtz- 
tor limits a contingent remainder, it is agreed 
that the inheritance deſcends to the heir only 
till the contingency happens; if ſo, nothing 
can be more abſurd than to make ſuch de- 
ſcent deſtroy the contingency. The will does 
not operate till the teſtatar's death ; the de- 
ſcent takes effect at the ſame time; ſo that, 
under ſuch a conſtruction, the particular eſtate 
given to the heir by the will ariſes and is de- 
ſtroyed in one and the ſame inſtant: and how 
is it deſtroyed? by the deſcent which that 
very ſame will permitted. This would be 
making a will and no will at the ſame time, 


and would, in effect, be ſaying, that a limita- 
tion of a particular eſtate in a will to a teſta- 


tor's heir at law, with a contingent remainder 
over, without any ulterior veſted remainder, : 
muſt be void in its creation. | For it is 
evident that under ſuch a conſtruction, the 

particular 


* 
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particular eſtate never can take effect at all, 
its exiſtence and deſtruction commencing to- 
gether; and that being deſtroyed, the con- 
tingent remainder over is alſo gone, before it 
has even a moment's chance for exiſtence. — 
Now this would be making the will, in this 
reſpect, ip/o facto void, 


That eſtates created by deviſe, ſhould be 
liable to the operation of future accidents, as 
much as if they had been created by any other 
inſtrument or conveyance whatſoever, appears 
but reaſonable; for the nature of the ſame 
kind of eſtate when once created, is the ſame, 
whatever might have been the mode of its 
creation. But that is no reaſon at all, for 
rendering the limitations void in their very 
creation, and denying them even the poſſibi- 


lity of ever taking effect. The general con- 


ſtruction of wills forbids this, by giving effect 
to the teſtator's intention, ſo far as it can be 
done confiſtently with the eſtabliſhed rules of 
law. And when in the caſe of a contingent 
remainder by deviſe, the law ſuppoſeth the fee 
to deſcend to the heir, until, or in default of, 
the contingency : it ſurely can be no violation 
of that law, to confider ſuch deſcent as condi- 
tional and imperfect, where the giving it the 
force and effect of an abſolute and perfect 
deſcent, would render the will originally and 
totally abortive. And therefore it ſeems to 

have 
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have been rightly ſaid by Vyndbam, and 
agreed by all the court, in the caſe of Plunket 
v. Holmes, that until the contingency happens, 
the fee deſcends to the heir in ſome ſort, but 
not to confound the eſtate for life, but ſo as to 
leave an opening for the interpoſition of the 


remainders, when they happen to interpoſe 
between the eſtate for life and the fee. The 


caſe ſeems nearly allied to that of eſtates 
ariſing under the ſame inſtrument, 


But where the deſcent of the inheritance 
on the particular eſtate, is only mediate from 
the perſon whoſe will created the particular 
eſtate and remainder; or where the deſcent of 
the inheritance is otherwiſe clear of the firſt- 
mentioned circumſtances; there can be no 
ſuch inconſiſtency in ſuppoſing the contin- 
gency to be deſtroyed by the deſcent; for in 
all ſuch caſes the particular eſtate is created, 
and totes effect, with a capacity of being af- 
terwards deſtroyed by thoſe accidents to which 
the nature of ſuch an eſtate 1s generally ſub- 
jet; ſuch as forfeiture, merger, &c.; its im- 
mediate deſtruction is not neceſſarily involved 
in the mode of its creation, as it mult be in 
the former caſe under the ſame conſtrudtion. 
There can be no neceſſity, therefore, to ex- 
empt the particular eſtate in theſe caſes, from 
the operation of merger by the deſcent, in 
order to give ſuch particular eſtate any exiſt- 


ence, as there is in the former caſe. 
In 
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In the firſt caſe we obſerved the limitations 
could never poſſibly take effect, if the deſcent 
of the inhericance were allowed to merge the 
particular eſtate ; in the latter caſes they may 
take effect, though the deſcent of the fee be 
allowed its full force and operation; and when 
the particular eſtate has once taken effect, 
there is no more reaſon why it ſhould be ex- 
empt from thoſe accidental modes of deſtruc- 
tion, to which the law ſubjects eſtates of the 
ame nature in general; than there is in any 
other caſe, where the particular eſtate is 
merged, and a contingent remainder deſtroy- 
ed, by the acceſſion of the inheritance : there- 
fore in the latter caſes the deſcent may well 
be allowed its full and uſual operation, 


Here we muſt diſtinguiſh between the 


caſes, where a particular eſtate is limited, 


with a contingent remainder over, and after- 
wards the inheritance is ſubjoined to the parti- 
cular eſtate by the ſame conveyance; and 
thoſe caſes wherein the acceſſion of the inhe- 
ritance is by a conveyance, accident or cir- 
cumſtance, diftin? from that conveyance 
which created the particular eſtate. In the 
latter caſes we have ſeen the contingent re- 
mainder is generally deſtroyed ; in the former 
it is otherwiſe. For where by the ſame con- 


veyance a particular eſtate is firſt limited to a 


perſon with a contingent remainder over to 
another, 
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another, with ſuch a reverſion or remainder to 
the firſt perſon, as would in its own nature 


drown the particular eſtate firſt given him ; this 
laſt limitation ſhall be conſidered as executed 


only ſub modo, that is, upon ſuch condition, 


as to open and ſeparate itſelf from the firſt 
eſtate, when the condition happens ; and by 
no means to deſtroy or preclude the contin- 
gent eſtate. | 


But whether, in caſe of a limitation to one 
for life, remainder to his firſt and other ſons, 
Sc. remainder to the heirs &c. of tenant for 
life ; this laſt limitation 1s ſo execured in him 
as to entitle his wife to dower upon the huſ- 
band's deceaſc, ſans iſſue, has been a queſtion, 


For in the caſe of a deviſe to A. for life, 
remainder to his firſt ſon in tail, and fo to his 
ſecond, remainder to the heirs of the body of 
A.; it was reſolved, that the poſſibility of the 
mean eſtate that might interpoſe, kept the 
remainder in tail during A.'s life ſo disjoined 


from his immediate freehold, that his wife 


could not þe endowed. 


On the other hand, in the above cited caſe 
of Hooker v. Hocker, Lord Hardwicke with 
three of the Judges held, that even ſuppoſing 
after the deſcent of the fee upon B. there re- 
mained any poſlibility of the eſtates opening 

to 
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to let in the contingent remainders, yet as the 
contingency had never happened, (and the 
huſband being dead) never could happen, the 
wife ſhould be intitled to dower, and he did 


not think that Cordal's caſe was law; and ſaid 


it was denied, 2 Sand. 386. and alſo in ano- 
ther like caſe by Bridgman. 


In another caſe * indeed, where V. was te- 
nant for life, remainder to J. S. and his heirs 
for the life of V. remainder to the heirs of 
the body of V. remainder over; V. died 
without iſſue, leaving a wife; the queſtion 
was, whether ſhe was intitled to dower or nor, 
i. e. whether the remainder in J. S. was ſuch 


— 
—— 


The above noticed caſe of Dancenb v. Duncomb, ſug- 
geſts a mode of preventing dower's attaching upon pur- 
chaſed lands; which, at the ſame time that it puts 


the whole eſtate completely in the purchaſer's power, 


without any recourſe to the truſtee, veſts the legal freeba'd 
in him ſolely, and on his deceaſe leaves the legal inheri- 
tance to his heir, abſolutely diſcharged from the medium 


of any truſt. For this purpoſe, the lands may be limited - 


to the uſe of his appointees, &c. in the fulleſt manner) ; 
and in default of appointment, to the uſe of him and his. 
aſhgns during his life: and from and after the determina- 
tion of that eſtate, by any means in his life-time, to the 
uſe of ſome perſon and his heirs, during the natural life 
of the purchaſer, in truſt for him and his aſſigns : and 
from and after the determination of the eſtate io limited 
in uſe to the ſaid truſtee and his heirs, to the uſe of the 
purchaſer, his heirs and aſſigus for ever. 


an 
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an interpoſing eſtate between V. 's eſtate for 
life and his remainder in tail, as to prevent 
her being dowable ; and though it was con- 
tended that the intail was executed in him, 
and that the remainder to J. S. and his heirs 
during his life, was only a poſſibility ; yet 
the court upon the firſt argument adjudged 
the wife was not dowable. For we are to 
obſerve, this remainder to J. S. was an inter- 
vening veſted eſtate, and not a poſſibility, as 
appears from what has been ſaid in a preced- 
ing page : and this caſe was allowed to be 
good law by Lord Hardwicke in the above 
cited caſe of Hooker v. Hooker. 


I obſerved in a preceding page, that not- 


withſtanding the particular eſtate might in 


ſome caſes be revived, yet that the contingent 
remainder, if once it has failed for want of 


the exiſtence of the preceding eſtate when 


the contingency happened, ſhall never after 
ariſe. As if there be tenant for life with con- 
tingent remainder over; tenant for life makes 
a feoffment in fee upon condition; if the con- 
tingency happens before the condition is bro- 
ken, the remainder is deftroyed, notwith- 
ſtanding the tenant for life afterwards enters 
for condition broken, But, however, if the 
tenant for life enters for the condition broken 
before the contingency happens, the contin- 


gent remainder, it ſeems, may veſt, But in 


that 
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that caſe, if the reverſioner enter for the for- 
ſeiture, before the contingency happens, then 


is the contingent remainder deſtroyed— Per 
Halt Chief Juſtice. 


As to the remainder's veſting, if the tenant 
for life enters before the contingency hap- 
pens, there is a contrary opinion delivered in 
Bacon's Abridgment : where it is ſaid the 
contingent remainder ſhall never ariſe, tho? 
the condition be broken, and a re-entry made 
before the contingency happens; becauſe the 
feoffment, though upon condition, was a for- 
feiture and determination of the particular 
eſtate, and the recovery does not purge the 
forfeiture. This ſeems to have been the opi- 
nion of Chief Baron Gilbert, as I find it laid 
down in the ſame words in his manuſcript 
treatiſe, to which I have before referred. He 
cites Caſ. in Parl. 151, But that authority 


does not ſeem to warrant fo much, as it does 


not put the caſe of a re-entry S fre the con- 
tingency happens. The ground of the opt- 
nion is evidently this; that notwithſtanding 


Bac. Abridg. 
v. 4. p. 315. 


Supra, p. 58. 


Vide 1 Inft. 


the re-entry of tenant for life, the effect of 252+ 4. 


the forfeiture ſtill remains, ſo as to intitle the 
reverſioner to enter. Now, it may be aſked, 
if the eſtate ſtill continues forfeited, how can 
it be ſuppoſed to ſubſiſt any more, after the 
re-entry, than immediately after the feoffment 
from which the forfeiture commences? And 

where 
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where then is there a particular eſtate in the 
one caſe, to ſupport the contingent remainder, * 
any more than in the other? 


But notwithſtanding this reaſoning, it ſeems! 
upon the whole, that Lord Ch. Juſtice Ha, 
opinion is agreeable to law: for both Lord 
Coke and Rolle tell us, that if leſſee for life © 
make a feoffment upon condition, and after» * 
wards enter for breach of the condition, it 
will reduce the reverſion to the leffor, and the 
eſtate for life will be reſtored ; though till 
ſubje& to the entry of leſſor for the forfeiture; 
juſt in the ſame manner indeed as where the 
forfeiture is committed by acceptance of 2 
fine Ee. from a ſtranger, and no deveſting 
of the remainder, or alteration of the par- 
cular eſtate occaſioned thereby. And though 
there ſeem to be ſome errors in the references | 
by Lord Cote and Rolle to the year books, a8 
to their application to this point, yet I find 
two caſes in the year books (one indeed cited 
by Lord Cote) where that point is laid doum 
arguendo on one fide, and admitted by the 
other ſide : from whence it ſeems, that after 
re-entry for condition broken, the leſſee for 
life is tenant for life again, as long as the 
leſſor does not enter upon him for the fors 
feiture ; ſo that if the contingency happes 
during that interval, the contingent remain 
der may well veſt. 
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EFORE I conclude this tract of contin- 
gent remainders, it remains for me to 
notice certain other properties belonging to 
them, which could not properly be brought 
in, under any of the foregoing general heads. 
Firſt, I ſhall obſerve, that where a remainder 
of inheritance is limited in contingency by way 
of uſe, or by deviſe; the inheritance in the 
mean time, if net etberwiſe diſpoſed of, re- 
mains in the grantor and his heirs, or in the 
heirs of the teſtator, until the contingency 
happens, to take it out of them. 


Thus, where one made a feoffment to the 
uſe of ſuch perſon and perſons, and for ſuch 
eſtate and eſtates, as he ſhould limit and ap- 
point by his laſt will in writing. One of the 
reſolutions in the caſe was, that where a man 
makes a feoffment to the uſe of his laſt will, 
he has the uſe in the mean time. 


And where a feoffment was made to the 
uſe of feoffor for his life, and afterwards to the 
uſe of ſuch tenants, as he ſhould demile any 
part of the premiſes to for life or years &c. 
and afterwards to the uſe of the performance 
of his will, and to the uſe of ſuch perſon and 

Vor. I. mT perſons, 
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perſons, to whom by his will he ſhould deviſe 
any eſtate or eſtates in the premiſes; and after 


performance of his will to the uſe of ſeveral 


perſons ſucceſſively in tail, and ultimately to 
the uſe of himſelf and his heirs for ever. The 
Chief Juſtice held, nothing veſted till the 
death of the feoffor, becauſe he had power by 


his will to deviſe to any perſon, be it in fee 


(276) | 


Beck*s caſe, 
| alias Burton 


ſimple, if he pleafed ; from whence it follow- 
ed, that in the mean time the uſe of the fee 
veſted in himſelf. 


And where, upon a feoffment by B. to the 
ule of himſelf for life, remainder to the uſe of 


J. for life, remainder to the uſe of the firſt ſon 


begotten of the body of F. that, ſhould have 
heirs-male of his body, and to his heirs in 
perpetuum, and in default of ſuch iſſue of his 
body, to the uſe of the firſt daughter of 7. 
which ſhould have iflue begotten of her body, 
and for default of ſuch iſſue, remainder to the 
right heirs of J.; J. levied a fine before he 


bad a ſon that had iflue-male; upon which 


the heir of B. entered for the forfeiture, 


Two points aroſe in this caſe ; firſt, whether 
the limitation to the firſt ſon of F. who ſhould 
have any heirs-male of his body Sc. was a 
contingent eſtate-/ai/ or in fee? And if it 
were in fee, then ſecondly, as it was contend- 
ed that the ſubſequent limitation to the right 
heirs of J. mult in that caſe be contingent, 


(upon 


Continotiit Rtmainders, 
(upon the principle that no ſubſequent limit- 
ation is capable of veſting after a contingent 
fee limited before) whether the fee remained 
in the feoffor and his heirs in the mean time, 
ſo as to entitle the heir to enter for the for- 
feiture? Two of the Judges ſeemed to in- 
cline to the affirmative opinion; and held, 
that in caſe of a leaſe for life, remainder to 
the right heirs of J. S. and tenant for life, 
makes a feoffment in the life-time of J. S. 
the leſſor might enter; though Croke cited a 
caſe to the contrary, which Yelverton denied 
to be law. However, the court after ſeveral 
arguments decided the caſe on the firſt point; 
and agreed that the limitation to the firſt ſon 
Sc. of J. gave ſuch firſt ſon only an eſtate- 
tail; and conſequently, that the ſubſequent 
remainder to the right heirs of J. became 
veſted in him; according to the general rule 
before treated of in this eſſay, and the doc- 
trine eſtabliſhed in the caſe of Loddington v. 
Kime, that a remainder to a perſon in efſe, (as 
that to the heirs of J. here was, it being a 
remainder in bim, as he took a preceding life 
eſtate). may veſt, if the preceding contingent 
remainder be not in fee; and therefore the 
court came to no reſolution as to the latter 
point; though the opinion of Hutton and Yel- 
verton ſeems to have inclined as I have men- 
tioned, 


L12 And 
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Vide ſupra, 

p. 61. 
(277) 
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Raym. 28. 
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Holmes. 
Supra,p.262. 


1 Rep. 66. 
Vide 0 
p. 102. 241. 
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And Holt, Chief Juſtice, in the caſe of Da- 
vies v. Speed, ſaid, that where a feoffment is 
made to the uſe of A. in tail, remainder to 
the uſe of the right heirs of T. S. who is then 
living; the fee-ſimple is not in abeyance, nor 
in the feoffees, but reſults to the feoffor and 


remains in him, till the contingency, (viz.) 


the death of T. S. happens. 


So where the inheritance ĩs deviſed in con- 
tingency, it deſcends, if not otherwiſe diſpoſed 
of, to the teſtator's heir, till the contingency; 


as where A. deviſed lands to B. his heir, 
for life, and if B. ſhould die without iſſue 


living at his death, that then the ſame ſhould 


remain to C. in fee; but if B. ſhould have 


iſſue living at his death, then the fee ſhould 
remain to the right heits of B.; it was re- 
ſolved that B. took an eſtate for life, with 
remainder in fee in contingency; and it was 
ſaid by Wyndham and Twiſden, and agreed by 
the other Judges, that the fee deſcended to 
B. as heir, till the contingency happened, 
though not ſo as to confound his eſtate for 
life, and was not in abeyance ; that in relation 
to C., B. took only an eſtate for life; but in 
the mean: time, by operation of law, he had 


the fee in ſuch ſort, as that there ſhould be 


an hialus to let in the contingency, when it 


happened. And that in Arcber's caſe, though 
; Robert 


—_ Gs 4 — 
- 


— cw 7 — _— 2 1 
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Robert took an eſtate only for life by the will, 
yet by operation of law he had the fee alſo, 


So in the above cited caſe of Purefoy and 
Rogers, where S. deviſed lands to his wife for 
life, and if it ſhould pleaſe God to bleſs her 
with a ſon, and ſhe ſhould call that fon by the 
teſtator's chriſtian and ſirname, he gave the 
inheritance of the lands to him after his mo- 
ther's life, and if he died before he came to 
twenty-one, then the teſtator gave the inheri- 
tance of his lands after his wife's life to his 
the teſtator's heirs for ever. Before any ſon 
was born the heir of the teſtator conveyed 
the eſtate to the wife and her ſecond huſband 


$17 
(280) 


Purefoy Vs 
Rogers. 
2 Sanders 
380. and vide 
ſupra, 242. 


bv fine, Saunders urged, that the contingent 


remainder to the ſon was not deſtroyed, for 
that at the time of the fine, the heir of the 
teſtator had no reverſion or eſtate in him ; for 
that an eſtate for life was deviſed to the wife, 
and the remainder in fee was deviſed to her 
ſon upon a contingency; ſo that until it 
could be known whether ſuch contingency 
would happen or not, the reverſion muſt be in 
abeyance and not in the heir; and then his 


conveyance gave no eſtate to the huſband and 


wife, but they were only tenants for life of the 


wife as before. But Hale, Ch. Juſtice, inter- 
rupted him, and faid it was clear that the re- 


verſion was in the heir of the teſtator by de- 
icent, and not in abeyance ; and accordingly 
E it 
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it was adjudged, n — 
der was deſtroyed. 


Indeed the doctrine of the deſcent of the 
ſee till the contingency happens, ſeems to 
have been clearly admitted in both the above 
cited caſes of Farte/eue v. Abbot, and Wood v. 


Ingerfole. 


So where A, deviſed to C. for life, and in 
caſe C. ſhould have ifſue-maie, then to ſuch 
iſſue-male and his heirs for ever, and after 
the death of C., in caſe he ſhould l-ave no 
iſſue - male, then to D. in fee. After the teſ- 
tator's deceaſe, C., before he had any iſſue, 
ſuffered a common recovery of the lands; it 
was clearly held, that theſe remainders aſter 
the death of C. were contingent, and conſe- 
quently barred by the recovery of C, before 
they veſted; and then the queſtion aroſe, whe- 
ther the remainder in fee was in abeyance, or 
did deſcend to the teſtator's heir at law ? 


The Maſter of the Rolls confidered the 
fee as in abeyance. He ſtrongly argued 
againſt the notion of the fee's deſcending (in 
that caſe at leaſt) to the heir at law of the 
teſtator, till the contingency happened; yet 
admitted, that where one deviſes lands to 4. 
for life, remainder to the right heirs of J.. 
then living, though the remainder i in fee is in 

abeyance, 


abeyance, yet there is a poſſibility leff in the 
heir ; and that this was plain even in the caſe 
of a grant; and that this poſſibility ſeemed 
ſuch an intereſt as intitled the donor to enter 
for the forfeiture made by tenant for life : for 
that his eſtate was as much determined as it 
would have been by his death; and that it 
was abſurd that a tenant for life by an unlaw- 
ful act, viz. by his deſtroying the contingent - 
remainder, ſhould gain to himſelf an indefea- 
ſible fee-ſimple ; that it was like the poſſibi- 
lity that was upon a grant at common law to 
a man and the heirs of his body: for there 
though the grantor had no reverſion, yet 
he might enter when the grantee died with- 
out iſſue. 


But upon an appeal to Lord Chancellor 
Parker, he made a point of reprobating and 
exploding that notion ; and held, that nothing 
but neceſſity could, in any caſe, fupport the 
admiſſion of it; that there could be no other 
reaſonable pretence for it, but to preſerve the 
remainder ; but he ſaid the conſtruing the fee 
to be in abeyance, would on the contrary 
tend to the deſtruction of the remainder ; 
oy it was held, where the remainder was de- 

viſed in contingency, the reverſion in fee de- 

frended to the heir at law in the mean- time; 
and that whatſoever eſtate was not diſpoſed 
of by the teſtator, deſcended to the heir; 
L14 and 
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and he aid, he ſhould abide by that opinion, 
and was very clear in it. That it was a ſtrange 
conſtruction to take pains, by a ſtrain in law, 
to place a remainder in nubibus or in abey- 
ance, on purpoſe that the teſtator's intention 
ſhould be wholly fruſtrated ; and that the te- 
nant for life might be under the temptation 
to diſappoint the will; by deſtroying the con- 
tingent remainder by a recovery or feoff- 
ment ; which in ſuch caſe muſt be admitted 
to be tortious conveyances; nay, what was 
ſtill more extraordinary, that the tenant for 
life muſt be rewarded for this wrong; and 
that he who before had but an eſtate for life, 
ſhould gain an abſolute and indefeaſible fee- 


ſimple; and this by doing a wrongful act; 
which would be taking advantage of his own 
wrong, both againſt law and; reaſon; — That 


upon the recovery ſuffered by C., he being 
but tenant for life, the co-heirs of the teſtator 


having the reverſion in fee de/cended to them, 


Loddington 
ſame caſe referred to them out of Chancer 


&. Kime, 

1 Salk. 224. 

1 Ld. Raym. 
209. 

Supra p. 160. 

& vide 2 Bro. 


Caf. Parl. 15. 


- tingent remainders by the recovery fuller 
by C.; and that he thereby gained a "ror 


they had a right of entry commencing 9 


ſuch forfeiture of C. 


So the Court of Common Pleas, upon 


were clear as to the deſtruction of the conf 


fee, 2 2 1 all E BUT the right 
I -- + hens 
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heirs of the teſtator; which was nn (283) 
that a right deſcended to them. 


It may indeed be ſaid, that in a ee Vick v. Ed- 
caſe Lord Talbet does not ſeem to have ad- Wards. 
verted to this point; but rather to have ac- mung 
corded with the doctrine of the Maſter of the 

Rolls, in Carter v. Barnardiſton. It was a 

caſe where lands were deviſed to two truſ- 

tees, and the ſurvivor of them, and the deirs 

of ſuch ſurvivor in truſt to ſell, And upon 

its being objected, that the-parttes could not 

make a good title, becauſe the fee was not in vide Bud. 
the truſtees, bur was limited to the ſurvivor, Note, 1 Co. 
and it was uncertain who would be the ſurvi- Lie 191. 4. 
vor; his Lordſhip held, that the truſtees 

Joining in a fine would paſs a good title to 

the purchaſors by way of eſtoppel : that here 

the fee was in abeyance; and it was certain 

that one of theſe two truſtees muſt be the ſur- 

vivor, and intitled to this future intereſt, and 
conſequently his heirs would be barred by the 

fine of their anceſtor. And it being ſaid by 

the counſel that the heir of the deviſor would | 

Join in the conveyance ; his Lordſhip faid, 

that the heir's joining would ſupply the want- 

of proving the will, but that in every other 

reſpect it would be void, And afterwards 

he cited the caſe of Meal v. Lower, where a (284) 
fine was adjudged to paſs an eſtate not veſted, Vide infra 
by way of eſtoppel. 3 ; 
Now 1 
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Now upon this caſe three material obſer. 
vations ariſe; firſt, that as the heir at law 
egreed to join, the queſtion reſpecting the 
neceffity of his concurrence was not debated; 
ſecondly, that in the caſe of Weal v. Lower, 
the fine was levied by the remainder-man, 
and did not at all affect the particular eſtate; 
whereas in the principal caſe the queſtion 
would have been, whether the fine of the 
truſtees being tenants for life, would not 
have deftroyed the contingent remainder in 
fee to the ſurvivor; and thereupon have given 
the heir of the teſtator a right of entry for the 
forfeiture, agreeable to the doctrine held in 
the above cited caſe of Carter v. Barnardiſton; 
thirdly, that the deviſe here \being to the 
truſtees in truſt to ſell, would have carried, in 
the very nature of the truſt, ſuch an eſtate as 

| ſhould enable the truſtees to perform the 
truſt, by diſpoſing of the fee, in excluſion of 
the heir at law; ſuppofing the deviſe to them 

had been indefinite, without any words of li- 
mitation at all, either to the ſurvivor or the 
heus, Sc. 


The ſummary authority of Vict v. Ed. 
wards, has introduced the habit of conſider- 


ing a deviſe of lands to truſtees and the ſur- 
viver of them, and the heirs of ſuch ſurvivor in 
truſt to ſell &c. as giving ſuch truſtees a joint 
eſtate for life, with a contingent remainder in 
fee 


Contingent Romainders. 


fee to the ſurvivor of them; together with 
the conſequent practice of requiring a fine 
from them, to bind ſuch contingent intereſt 
by way of eſtoppel. Bur the operation of 
ſuch a deviſe, in giving the truſtees only 
an eſtate for life, with a contingent fee to 
the ſurviyor ; and the neceſſity for a fine from 
them, ſeems at leaſt problematical ; conſider- 
ing the ſtrong ground afforded by the nature 
of the truſt, for conſtruing the fee to paſs to 
the truſtees ab/elutely, even without any words 
of limitation ; according to the general doc- 
trine of the fee's paſſing by an indefinite de- 
viſe; where the extent and execution of the 
truſt reaches the whole fee; as that for a ſale 
and diſpoſition of the lands clearly does. 


The firſt words alone, it ſeems, would, 


from the nature of the truſt, have carried the 


fee to the truſtees; the latter words do not 
give it from them; which indeed would have 


been an expreſs negative upon the conſtruc. 


tive operation of the firſt. But their effect is 
included in that of a deviſe to the truſtees 


and their heirs; inaſmuch as they expreſsly 


direct the fee to the ſame perſon as ſuch a 
complete limitation, would ultimately carry 

it to, viz, the ſurvivor of the truſtees, The 
limitation therefore to the ſurvivor and his 
heirs, does not contradict the conſtruction of 
a joint fee; it is merely deficient in expreſſion, 
by 
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by ſtopping ſhort of the intended extent; as 


in the caſe of a deviſe, without any words of 


limitation, though not / ſhort: as that does, 
And why is not the leſs deficiency to be ſup. 


plied, by conſtruction on the nature of the 
truſt in one caſe, as well as the greater in 
the other ? I have the note of a modern caſe, 
| where even in a deviſe to three perſons (not 


as truſtees but beneficial deviſees) the appa- 
rent intent that they ſhould take the fee joint- 
Y, ruled the conſtruction ; notwithſtanding 


the fee was expreſsly limited only to the ſur- 


vivor; it was a deviſe, to three perſons, to 
have and to hold to them as fcint-tenants and 
em, the ſurvivors and ſurvivor of them and the 
beirs and ' affigns of ſuch ſurviver tor ever. 
And the court of King's Bench held it to be 
a joint-tenancy in fe. 


But admitting the nature of the truſt, were 
not held to ſupply the deficiency of the 
words of limitation, and carry the imme- 
diate fee to the truſtees by implication : Still 
that truſt, at leaſt, imports a power of con- 

eying and diſpoſing cf the fee abſolutely, to 
effectuate the declared intent and direction of 
the teſtator, for making the ſale and diſpoſing 
of the eſtate, which was the ſubject of the 
truſt; and then, the purchaſer would come 
in under the will, in excluſion as well of the 
heir 


heir of the teſtator, as of the heir of the fur- 
viving truſtee. S 

And ſuppoſing ſuch a deviſe made, not to 
truſtees but to beneficial deviſees ; and that the| 
limitation indiſputably gave them a joint eftate 
fer life, with a contingent remainder in fee to 


the ſurviver, ſuſpended till ſuch ſurvivor be- 


came aſcertained, by the death of his co-de- 
viſees ; even in that caſe, the ' concurrence 


525 


of the beir at law would, it ſhould ſeem, | 
preclude the occafion of a fue. For the heir's 


joining 1n a conveyance with the ſeveral de- 
viſees then ſeiſed of the particular eſtate ſup- 
porting ſuch contingent remainder, would merge 
that particular eſtate, deſtroy the remainder, 
and complete the title by paſſing the fee from 
the heir atlaw to the purchaſer, 


Upon the whole, therefore, the opinion in 
the cafe of Vick v. Edwards, does not appear 
to have been the ſubject of ſufficient conſide- 
ration, to be relied on as an authority againſt 
the doctrine, relative to the deſcent of the in- 
heritance to the teſtator's heir; which appears 
to have been ſo directly and fully eſtabliſhed, 
by the ſeveral caſes I have examined in re- 
gard to it; and is confirmed by other caſes 


cited in the ſequel of this eſſay. 
To 


Vide Purefoy 
v. Rogers. 
Supra p. 280. 


(285) 


Vide infra, 
396. 398. 
431-2-3« 
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To diſpute the deſcent of the inheritance 
to the heir at law of the teſtator, in the cl 
of a contingent remainder created by will ; 
would be ſacrificing the authority of a ſerieshy 
of caſes, wherein that point has been ſo- N 


lemnly decided and repeatedly recog 
after the matureſt diſcuſſion ; to the occaſional d 


opinion of Lord Talbot in Vick v. Edwards 0 

where that point was not debated, nor the 

8 | direft ſubject of deciſion ; and the argument K 
of the Maſter of the Rolls in Carter v. Bar. \) 

nardiſton, whoſe opinion was over-ruled on g 

the appeal to the Chancellor in the ſame caſe, 1 

and by the court of King's Bench in Ladding-N 


| 1 
. K 
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The hitherto my obſervations ” 
on the doctrine of Pete continuance of the in- 
heritance in the grantor and his heirs, to 
caſes of conveyances by way of /e, and diſ- 
poſitions by will. For different opinions 
have prevailed in reſpect to its admiſſion in 
conveyances at common law. | 


Some have held, that in caſe of a leaſe for 
life, remainder to the right heirs of J. S. 
then living, no eſtate at all remains in the 
grantor; and that he cannot enter for the for- 
feiture, in caſe of a feoffment of the tenant 
for life; whilſt others, though diſinclined to 
admit that any eſtate remains in the grantor 

in 
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in ſuch caſe, ſtill allow him a right of entry 
for the forfeiture, upon a feoffment by the te- 
nant for life ; no leſs than on the determina- 
tion of his eſtate by death, before the con- 
tingency happens. Theſe opinions are 
founded on an aſſumption, that the remain- 
der muſt paſs out of the donor, at the time of 
the livery ; and conſequently that no eſtate 


| ſhall remain in him after ſuch livery ; and 
therefore in the caſe of a leaſe to one for life, 8 


remainder to the right heirs of J. S.; the re- 
mainder, they tell us, is in abeyance, or in 
nubibus, or in gremio legis ; though by way of 
ſome ſort of compromiſe between common 
ſenſe, and the ſuppoſition of an eſtate paſſing 
out of a man, where there is no perſon in 
rerum naturd, no object beſides hard and 
bardly intelligible words for the reception of 
it, at the time of the livery; they are com- 
pelled to admit ſuch a ſpecies of intereſt to 
remain in the grantor, as upon the determi- 
nation of the eſtate before the contingent re- 
mainder can take place, intitles the grantor 
or his heirs to enter and re- aſſume the eſtate. 


Thus in caſe of a leaſe for life or in tail, 
remainder to the right heirs of J. S. if tenant 
for life dies, or tenant in tail dies without 11- 
ſue living J. S. it is laid down, that as the 
heirs of J. S. can never take, therefore the 


donor ſhall have the land again, What is 
this, 


2 
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this, in effect, but admitting, that no more 
actually paſſed out of the grantor, than the 
eſtate to the tenant for life or in tail, until 


and unleſs J. S. died before the eſtate of ſuch 
tenant determined ? 


But ſtil}, ſome denied the right of entry of 
the donor for a forfeiture of the tenant for 
life ; as in the caſe put by Croke in Beck's caſe, 
Lit. Rep. 160. whilſt others held a contrary 
doctrine; agreeable to the opinion of Yelverton 
and Hutton in their arguments on the ſame 

Supra 281. caſe; and that of the Maſter of the Rolls in 
Carter v. Barnadiſton above noticed. 


Now, without entering into the grounds of 
diſt inction between the determination of the 
eſtate for life by forfriture, and by death of te- 
nant for life ; it muſt be an object of no ſmall 
curioſity, to underſtand, how a remainder can 
paſs from a donor until there exiſts ſome donee 
to receive it of him; if it paſſes at all, the 
concluſion rather ſcems to be, it paſſes to 

ſomebody; and whilit it does net paſs to any 
body, one might ſuppoſe it does not paſs at all. 
And, however profound a ſolution of this dit- 
ficulty, may be diſcoverable by adepts in le- 
gal lore, under the expreſſions © in abeyance,” 
« in nubibus or © in gremio legis, | can- 
not but think it a more arduous undertaking, 
to account for the operation of a feoffment 
| or 
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or conveyance, in annibilating an eſtate of in- 
hericance, or transferring ir to the clouds, and 
afterwards regenerating or recalling it at the 
beck of ſome contingent event; than 'to re- 
concile to the principles, as well of common 
law as of common ſenſe, a ſuſpenſion of the 
complete or abſolute operation of ſuch feoff- 
ment or conveyance, in regard to the inheri- 
tance, till the intended channel for the recep- 
tion of ſuch inheritance comes into exiſtence ; 
in any caſe at leaſt, where a preſent eſtate of 
freehold paſſes in the mean time, as the im- 
mediate and initiate ſubje& of the operation 
of ſuch conveyance, The doctrine of eſtates 
to be enlarged upon condition, may be re- 
ferred to for ſuch a principle, as no new 
thing in our law; and the ſeveral caſes cited 
by Lord Coke againſt the opinion of the fee- 
ſimple paſſing before the condition perform- 
ed, in caſe of a feoffment to one for years, 


upon condition to have an eſtate of freehold - 


or inheritance on payment of a certain ſum, 
Sc. ſhew, that there was no ſuch univerſally 
allowed abſurdity, in the texture of our com- 


PR — 
5 | 


Vide Co. Lit. 
216. a. 217. 
218. a. 


mon law, as to prevent the inheritance con- 


tinuing in the grantor, where there was no 
paſſage for its tranſition, open at the time of 
the livery. | 


Indeed, Hales Juſtice, in the caſe of Col- 
thirſt v. Bejuſhin, utterly denied what had 
Vol. I. Mm been 


* 
Plowd. 31. 2. 


Vide ſupra, 
p- 190. 


Supra, p. 
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been alledged, that the remainder ought wo 


paſs out of the leſſer at the time of the fe 
ment; and put ſeveral appoſite caſes, to prove 


that at common law, a freehold, by agree- 


ment had upon the livery, might be trans- 
ferred from one to another, by matter ex po 
facto, without paſſing out of the donor at the 
time of the livery. And Brooke, I obſerve, 
ſtates a caſe directly to this point; viz, A, 


- makes a leaſe for life on condition that if 


the leſſee has iſſue in his life the land ſhall re- 
main to . in fee; A. recovers againſt the 
leflee by writ of waſte, and has execution, 
lefſee has iſſue and dies. No action of fer- 
medon accrues to V.; becauſe the fee re- 


mained in A. until leſſee had iſſue, and then 


the recovery defeated the firſt limitation. 


It may be proper to caution the reader, 
againſt confounding this laſt cited caſe, with 
the inſtances of limitations over on conditions 
to defeat the particular eſtate; for, here the 
word remain apphes, as to the poſſeſſion, to the 
expiration of the leſſee's eſtate for life, and 
means a commencement only in intereſt upon 


his having iſſue in A.'s life-time. 


Gilbert in the manuſcript treatiſe before 
referred to, after ſtating the caſe of a leaſe 


for life, remainder to the right heirs of J. S. 
then living, and adopting the poſition of the 
remainder's 
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remainder's, being in abeyance, that is, as he 
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ſays, in no perſon but in nubibus, becauſe 


the donor has limited it out of him, and all 
remainders muſt paſs out of him at the 
time of the limitation; obſerves, it may be 
objected, that then ſuch remainders ought to 
eſcheat to the lord; as well as where his te- 
nant dies without heirs;- for they actually 
paſſed out of the tenant; and though they 
could not veſt in the perſons intended; yet, 
it was not reaſonable they ſhould return to 
the feoffor, againſt his own grant, and when 
he had by his own act parted with, and given 
them away; but the lord ought rather to 
have them by eſcheat. In anſwer to which 
objection, he ſays, it is to be obſerved, that 
the reaſon of the eſcheat is the death of the 
tenant without heirs, and that ſo are the 
words of the præcipe; but nothing veſted in 
J. S. or his heirs, and therefore, the lord 
could have no eſcheat as from them. And as 
to the feoffor, he or his heirs were ſtill in eſſe ; 
and ſince the grantee could not take the re- 


Fits. N. B. 
144. 


mainder, and no other perſon had a right to 


claim it; it muſt return back again, and ſet- 
tle in the ſeoffor, as if no diſpoſition had been 


made. 


Now what does ſuch anſwer, to the objec- 
tion, plainly amount to, more or leſs, than, 
that the feoffor and his heirs, ſtill con- 

M m 2 tinued 


* 
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ad tenants to the lord ; becauſe neither the 
grantee nor any other perſon in the world, 


having acquired any right under the limitation 
of - the remainder, it was as much out of the 
caſe, and the feoffor and his heirs as fully 
intitled, -as if it had never been made? To 


whom then, could it ever have paſſed out of 


the grantor ? And from whom could it ever 
return to him? Where is the ſenſe, in ſaying, 
a remainder muſt paſs out of the grantor, in a 
caſe where you deny it ever paſſed at all to 
the grantee or any body elſe? Or that livery 


- muſt have 7s immediate operation, in a calc 


where it is admitted to have left the eſtate in 
the ſame plight: exactly as if it had never been 
made at all? Would there not be better ſenſe 
in conſidering the di/poſetron itſelf, in all theſe 
caſes, as put in /uſpence, till the event or 
contingency referred to, decides its effect? 
What is there to move the ſubſiſting eſtate in 
the lands from the grantor, befare the aliena- 


_ tion of it takes efe# That alienation, may 


indeed reſt in abeyance or expectation, till 
the contingency. or future event gives-it ope- 
ration. And it is that, rather than the re- 


ſpited inheritance, to which, during its mere 


potential undecided operation, the alluſion 
of —caput inter nubila condit. - ſcems moſt 
applicable. 


In 


Contingent Remainders. 


In ſhort, to bring this doctrine to the teſt 
of common reaſon, we may ſtate it thus: A 


man makes a diſpoſition of a remainder or 
future intereſt, which is to take no efe# at 
all until a future event or contingency hap- 
pens; it is admitted that zo intereſt paſſes 
by ſuch a diſpoſition to any body, before the 
event referred to takes place. The queſtion 
is, what becomes of the intermediate rever- 


fionary intereſt, from the time of the making 


ſuch ſuture diſpoſition until it takes effect? It 
was in the grantor or teſtator at the time of 
making ſuch diſpoſition; it is confeſſedly not 
included init. The natural concluſion ſeems 
to be, that it remains where it was, viz. in 
the grantor or the teſtator and his heirs, for 
want of being departed with to any body elſe. 
When the future diſpoſition takes effect, 
then the reverſionary or future intereſt paſſes 
purſuant to the terms of it; but if ſuch fu- 
ture diſpoſition fails of effect, either by rea- 
ſon of the determination of the particular 
eſtate, failure of the contingency, or other- 
wiſe ; what is there then, to draw the eſtate 
which was the intended ſubject of it, out of 


the grantor or his heirs, or the heirs of the 


teſtator ? Or who can derive ntle to an eſtate, 
under a proſpeive diſpoſition, which confeſ- 
ſedly never takes any effect at all? 
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Wood's caſe 
there cited. 


(237) 
Vide Gurnel 
wv. Wood. 


Vin. v. 8. p. 


112. ca. 38. 


1 Vezey, 47. 
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And vide 

Wilſon v. 

Bayly. 

5 Bro. Caſ. 
arl. 388. 
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et ſeq. 
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Another obſervation is, that a contingent 
remainder of inheritance 1s tranſmiſſible to 
the heirs of the perſon to whom it is limited, 
if ſuch perſon chance to die before the con- 
tingency happens. This appears as well in 
the above cited caſe of Vick v. Edwards, zs in 
that of Yeale and Lower ſtated in the next 


Page. 


The ſame law, it ſeems, holds with reſpe& 
to future uſes, as where 4. ſeiſed of the ma- 
nor of S. covenanted with another, that when 
J. S. ſhould infeoff him of the manor of D. 
that he would ſtand ſeiſed of the manor of 
F. to the uſe of the covenantee and his heirs. 
The covenantee died, J. S. enfeoffed the co- 
venantor, and the heir of the covenantee 
was adiudged to be in, in courſe and nature 
of a deſcent, And in general it ſeems, that 
contingent intereſts paſs to the real or perſo- 
nal repreſentatives, according to the nature 
of ſuch intereſts, as well as veſted intereſts, 
ſo as to entitle ſuch repreſentatives to them 
when the contingencies happen. 


But ſome caſes may ariſe, where the exiſ- 
ence of the deviſce, Sc. of the contingent in- 
tereſt, at ſome particular time, may by 
implication enter and make part of, the 
contingency itſelf, upon which ſuch intereſt is 
intended to take effect. As in a modern caſe 


of 


t 


— 
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of a ſettlement of the wife's lands, on her- 
ſelf for life, remainder to her huſband for life 
if any iſſue of the marriage ſhould fo long 
live, remainder to all the children in fee; and 
if ſhe died without iſſue, or ſuch iſſue died 
under twenty-one, then as to one moiety to 
the huſband in fee. The court of King's 
Bench held, that upon all the circumſtances of 
the caſe, the contingency on which the huſ- 
band's eſtate in fee was to ariſe, was that of 
his ſurviving (viz. living at the death of) his 
wife, and that as he died firſt, the contingency 


| never aroſe. 


We are to remember, however, that a 


contingent remainder may, before it veſts, be 
paſſed by fine by way of eſtoppel, ſo as to 
bind the intereſt which ſhall afterwards accrue 
by the contingency. As where A. made a 


ſeoffment to the uſe of himſelf for life, and 


after the death of himſelf and M. his wife, to 
the uſe of B. (his eldeſt ſon) for life, and af- 

ter the death of A. M. and B., to the uſe he 
B. and the heirs-male of his body, and for 
default of ſuch iſſue, to the uſe of the heirs 
of B.; B. had iſſue a daughter, and then by 
fine and indenture granted to D. for 505 
years, to commence after the death of A.; 
B. died, M. died, A. ſurvive]; it was held 
that the eſtate limited to B. was a contingent 
remainder ; for the particular eſtate was only 


for the life of A. whereas B.'s eſtate was not 
M m4 to 
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to commence till after the death of A. and M. 


and though B. levied the fine for 500 years 


and died, before the contingency happened ; 
yet his heir afterwards, when the contingency 
happened, was bound by the fine, and the 
leaſe for 500 years to D. took place; for it 
was agreed that the contingent remainder de. 
ſcended to his heir; and though the fine 
operated at firſt by concluſion, and paſſed no 
intereſt, yet the eſtoppel ſhould bind the heir; 
that upon the contingency the eſtate by eſtop- 
pel became an eſtate in intereſt, of the ſame 
effe& as if the contingency had happened be- 
fore the fine was levied; that if the fine had 
been in fee, it would have barred the heir, 


and operated to the benefit of the poſſeſſion, 


as the fine of a diſſeiſee to a ſtranger ; but 
being only for years, the fee was veſted, and 
the term good, being drawn out of the fee. 


The ſame point, as have already obſerved, 
was eſtabliſhed in the caſe of Vict v. Edwards, 


though Lord Talbot did not ſeem to advert to 


the circumſtance, of the fine's being levied by 
the perſon who had the particular eſtate for 
life, as well as the contingent remainder ; and 
conſequently deſtroying that contingent re- 
mainder, inſtead of merely paſſing it by eſ- 
toppel. But for the reaſons J have above 
noticed, the heir appears in that caſe to have 


been excluded at all events. 
That 
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That a contingent remainder cannot be 
paſſed or transferred, by a conveyance at law, 
before the contingency happens, otherwiſe 
than by way of eſtoppel by fine (or by a com- 
mon recovery, wherein the perſon intitled to 
the contingent eſtate comes in as vouchee, 
agreeable to the opinion delivered by the 
court in Pells v. Brown's caſe, though Mr. 
Piggot makes a quere upon it) appears by 
the above cited caſes of Weale v. Lower, and 
Vick v. Edwards. But contingent eſtates it 
ſeems are aſſignable in equity as I ſhall ſhew 
hereafter. 


And contingent eſtates, appear formerly 
to have been held, not deviſable by the per- 


337 
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2 Cro. 592, . 
And vide 

Pigg. Com. 
Recov. 1 32. 


Vide 

Wright v. 
Wright infra. 

441+. 


ſon intitled thereto, whilſt they remained 


contingent, as in the caſe of Biſbop v. Foun- 


tain : where A. deviſed land to a truſtee and 


his heirs, in truſt in the firſt place for pay- 
ment of debts, then to pay an annuity to his 


Biſhop ©. 
Fountain. 


3 Lev. 427. 


(the teſtator's) natural daughter M. for life, 


and if ſhe had any children, to convey ſucceſ- 
fively to thoſe children, and for want of ſuch 
iſſue, or if ſuch iſſue died without iſſue, then 
to be conveyed to C. and his heirs ; and the 
teſtator gave C. an annuity till ſuch eſtate 
ſhould come to him, and if he claimed any 
thing during the life of M. or any of ber iſſue, 
then be was to be excluded having any thing out 
of the eftate. . 

C. died, 
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C. died, leaving a fon J., who during the 
life-time of M. deviſed the lands and died. 
M. afterwards died without iſſue. The heir 
of the truſtee thereupon conveyed the lands 
to the heirs of C.; upon which the deviſee of 
F. brought a bill to have the lands conveyed 
to him, ſuppoſing an equitable eſtate to have 
been veſted in C., and conſequently that it was 
well deviſed by J. the fon and heir of C. But 
it was reſolved, it ſeems, by the Lord Keeper, 
with the aſſiſtance of Ch. Jiſtic- Treby and 
Baron Powel!, after many arguments, that J. 
had no eftate deviſable, but a mere poſſibility 
during the life of M. vr any of her iſſue; and 
ſo the deviſe by him was void; and the lands 
well conveyed to the heirs of C. 


The reaſons upon which the eſtate deviſed 
to C. was held a mere poſſibility, during the 
life of AZ. or any of her iſſue, are not ſtated 
or mentioned; but probably this reſolution 
was grounded on the clauſe, which excluded 
C. from having any thing out of the eſtate, if 
he claimed any thing during the life-time of 
M. or any of her iſſue ; which clauſe poſſibly 
was conſidered, as rendering the deviſe to C. 
dependent upon the condition of his not 
claiming during the life of M. or any of her 
iſſue, and conſequently, contingent until that 
condition was performed; which could not 
be in his life-time before the deceaſe of M, 
without iſſue. 


Unleſs 
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Unleſs we recur to ſome reaſon of this na- 
ture, for ſuſpending the effect of the deviſe (291) 
to C. in that caſe, it ſhould ſeem, that he Vide 9 Co. 
would have taken the equitable remainder in = _ 
fee, expectant on the deceaſe of M. and the cate, - 1 


failure of iſſue of her body; which would Nez $:0- 


have been a veſted eſtate, and clearly deviſ- Scuba, 


able. 


So in the caſe of ves v. Legge hereafter 
more particularly ſtated, according to a ma- 
nuſcript note which I have been furniſhed 
with, Lord Hardiwicke ſaid, that in order to Vide infra. 
make the deviſe by V. I. good, it muſt be a f * 
veſted remainder. 


But we are to obſerve, that the opinion of 
contingent remainders not being deviſable, 
ſeems to have ariſen from too narrow a con- 
ſtruction of the word © having” in the ſtatute 
of wills, by underſtanding that word as 

| « ſeiſed of,” as well as from the uſual form of 
pleading, that the teſtator died ſeiſed of, &c.; 
which predicament not being applicable to 
eſtates, before they are veſted, would, if re- 
quiſite to the power of teſtamentary diſpoſi- 
tion, have ranked them, in that reſpect, with 

- eſtates not acquired till after he time of the 
will, And therefore we find that contingent 
intereſts of chattel, or perſonal intereſts, were 
allowed 
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allowed to paſs by teſtamentary Ciſpobitions, 
though inheritable intereſts were not * 


But modern deciſions, have extended the 
ſame power of teſta mentary di ſpoſition to 
contingentiand executory deſcendible intereſts, - 
by conũdering the word © having in the ſta- 
tute of wills, as equivaleat to baving an inte- 
reſt in. 


Selwyn v. Thus where J. S. being tenant for life, re- 
N 131. mainder to his firſt ſon Cc. in tail male, he, 
2 Black Rep, with his firſt ſon J. conveyed the lands by 
251% bargain and ſale inrolled, to an intended te- 
nant to the præcipe, ſor ſuffering a common 

recovery, which was to enure to the uſe of 

J. S. the father, for life, remainder to the uſe 

of J. the ſon in fee. Afterwards, and before 

the return of the writ of entry, J. the ſon, 

made his will, and thereby deviſed all bis 

freehold and other eftates, whereof he or any 

perſen or perſons in truſt for him, were ſeiſed or 

pefſeſſed, either in reverſion, remainder or ex- 

pectancy, and all bis eftate, right, title and in- 

tereſt therein, to his father in fee. And he 

died the day after the return of the writ of 

ſeiſin, without altering or re-publiſhing his 

will. - And, upon a queſtion referred from 

Chancery to the Court of King's Bench, 

Whether the hereditaments compriſed in the 

_ and ſale paſſed} by the ſon's will; 

which 
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which turned on two points, Firſt, Whether 
at the date of the will he had any uſe eſtate or | 


intereſt in the premiſes to deviſe, ſecondly, if 
he had, whether the ſubſequent recovery was 
a revocation ; the court of King's Bench 
certified their opinion, that the hereditaments 
compriſed in the bargain and ſale paſſed by 
the will of J. 


The reporter ſays, that in the courſe of the 
arguments in the above caſe, the court re- 
peatedly expreſſed their approbation of the 
caſe of Sir Jobn Ferrers and Sir John Curſon, 
againſt Sir Richard Farmer and others; Cro. 


- Jac. 643.; ang therefore it is likely, that they 


conſidered the whole as one conveyance, which 


muſt relate to the date of the bargain and ſale; 
which was perfected, made abſolute, and de- 
livered from objections by the ſubſequent ce- 
remonies. 


He ſays, it is probable too, from ſome ex- 
preſſions dropped, they might think that J. 
the ſon, by virtue of the bargain and ſale, had 
a voidable contingent executory uſe, to ariſe 
out of the ſubſequent common recovery 
That ſuch a uſe was deviſable; and that the 
ſubſequent recovery executed ſuch uſe, and 
made it abſolute. 


And 


54¹ 


$4> 


1 Black. Rep. 
605. 


— 
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And afterwards, in the caſe of Roe v. Grif- 
fiths, Lord Mansfield ſaid, that in Selteyn v. 
Sekwyn, he was prepared to have ſhewn with 
the concurrence of all his brethren, that in all 
contingent ſpringing and executory uſes, where 
the perſon who is to take is certain, /o that 
the ſame may be deſcendible, they are alſo de- 
viſab e. That they were convertible terms.— 
Though the great ground on which the court 
went, ih that caſe, was, that the deed, reco- 
verv, and whole tranſaction, were to be con- 
ſidered as one conveyance. 


And where a teſtator deviſed his real eſtates, 
in truſt for his ſon J. and that if he ſhould die 
without iſſue, under age, they ſhould go to C., 
his heirs and aſſigns. C. afterwards deviſed 
* all bis eſtates whereof he was ſeiſed in poſſe/- 
© fon, remainder or reverſion,” and died in the 
life-time of F. who afterwards died under 21, 
and without iſſue. Lord Northington ſaid, 
« he never had a doubt ſince he was 25 years 
« old, that thoſe contingent remainders were 
tc deviſable, notwithſtanding ſome old author- 
« jties to the contrary ; that he ſent the queſ- 
<« tion, however, into the King's Bench, in 
ce the caſe of Sekvin v. Selwin, for the ſatis- 
« faction of the parties; and the certificate of 


e the Judges, in that caſe, implied, he 


thought, that they agreed with them in 
cc opi- 


F 
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e opinion — and he thought the point was 
« ſettled, and ought not to be ſhaken.” 


So where a teſtator deviſed his dwelling- 
houſe, c. to his brother T. L., until his (the 
brother's youngeſt) ſon J. or any other of his 
younger ſons, ſhould attain the age of twenty- 
one years; and in caſe he ſhould have no 
younger ſon that ſhould attain the ſaid age, 
but only one ſon that ſhould attain it; then 
until ſuch only ſon ſhould attain that age.— 
And when his faid nephew 7. or any other of 
the younger ſons of his ſaid brother J. I. 
ſhould attain the age of twenty-one years, 
then he gave his ſaid dwelling-houſe, &c. unto 
his ſaid nephew J. or unto ſuch other ſon as 
for the time being ſhould be a younger ſon 
of his ſaid brother T. L., and ſhould firſt at- 
tain his age of twenty-one years, and to the 
heirs and aſſigns of ſuch younger ſon for ever. 
The teſtator left his ſaid brother his heir at 
law, and T. and the ſaid J. the ſons of his 
ſaid brother (who were his only iſſue). 7. 
died under 21 years of age; and afterwards 
T. in the life-time of his father T. L. deviſed 
all bis worldly eftate, of what nature or kind 
feever, whether in poſſeſſion, remainder or rever- 
fron, that be ſhould die ſeiſed or peſſeſſed of, inte- 
reſted in, or intitled to, inveſted in, or ſhould 
belong to bim at his deceaſe, whereſoever or how- 
ſever in any manner or wiſe unto his wife in 


fee, 
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fee, Upon this caſe three queſtions aroſe : 
_ Whether there was a veſted intereſt in 

. 3 ſecondly, Whether, if it was contingent, it 
was deviſable; and thirdly, Whether it paſſed 
by the will. 


Lord Loughborough ſaid, the diſcuſſion of 
the firſt queſtion was unneceſſary; for, taking 
it to be a ſpringing contingent executory uſe 
in T., they were all of opinion that it was de- 
viſable, and paſſed by his will. And he ob- 
ſerved upon the caſe of Moor v. Hawkins above 
cited, that it was a liberal and right deter- 
mination, and judgment was given accord- 
ingly. | 


And upon a writ of error in the court of 
King's Bench, that court confirmed the deci- 
ſion of the Common Pleas in the ſame caſe. 
Lord Kenyon obſerved, that the ſtature which 
enabled perſons © having” any manors, lands, 
Sc. to deviſe, muſt mean having. an intereſ 
in the lands; and he diſtinguiſhed between 
ſuch a contingent intereſt, and a mere poſſi- 
bility, like that which an heir has from his 
anceſtor ; which was nothing more than the 
bope of a ſucceſſion, and not ſubje& to diſpoſi- 
tion. And his Lordſhip hoped the point 
| would be underſtood to be fully at reſt, — 
Aſhurſt J. ſaid, the plain meaning of the ſta- 


tute was, that every perſon who had à vali- 
2 | able 
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able intereſt in lands, ſhould have the power 


of diſpoſing of it by will. Buller J. obſerved, 
that if it were ſuch an intereſt as was deſcend- 
ible, it ſeemed ſtrange to ſay it was not alſo 
deviſable; that they muſt both be governed by 
the /ame principle; and, that it was a found 
diſtinction that had been taken by the Chief 
Juſtice, between a bare poſſibility and a poſſi- 
bility accompenied with an intereft. — And 
Groſe J. remarked that the 4th ſect. of 34 and 
35 H. 8. c. 5., which was explanatory of 32 
H. 8. c. 1, declared that all perſons baving a 
ſole eſtate or intereſt in lands, &c. might de- 
viſe; which did not include a haare poſſibility or 
hope of ſucceſſion; but a poſſibility —_ 
nied with an intereſt. 


The above authorities, I apprehend, have, 
on ſolid grounds, eſtabliſhed the power of 
teſtamentary diſpoſition of contingent and ex- 
ecutory eſtates and poſſibilities, accompanied 
with an intereſt; and of ſuch as would be de- 
ſeendible to the heir, of the cbjeF of them 
dying before the contingency or event on 
which the veſting or acquiſition of the eſtate 
depended, But the decifions do not appear 
to reach thoſe cafes, where neither the. con- 
tingent intereſt itſelf is tranſmiſſible from 
any perſon until the contingency decides him 
to be an object of the limitation, nor the per- 
ſon or perſons, to or amongſt whom the con- 

Vor. I. Na tingent 


Vide ſupra, 
p- 18. 


1 Eq. Abr. 
* | AIP 
Intra, 322. 
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tingent or futureintereſt is directed, is or are in 
any degree aſcertainable, before the contingency 
bappens ; as in the caſe of a contingent or 


executory limitation to the right heirs of J. S. 


(then living) where the deſcription of the 
perſon to take, cannot be confined to or 
among any aſcertainable perſon or perſons, 
during the life of J. S.; nor can it therefore be 
ſaid, in whom ſuch intereſt is; nor, conſe- 
quently, that it is in any body, during that 
period : nor will it be tranſmiſſible or de- 
ſcendible, from any one dying before it be- 
comes veſted, 


And it is further to be obſerved, with reſ- 
pect to contingent remainders, (what indeed 
is but an infcrence from the obſervations I 
have already made upon the definition of a 
remainder) that a fee cannot, at common 
law, be limited cn a fee; as if lands are li- 
mited to one and his heirs, and if he dies with- 
out heirs, then to another; this laſt limita- 
tion is void. So if lands are given to one and 
his heirs ſo long as J. S. has iſſue, and after 
the death of J. S. without iſſue, to remain 
over to another; this remainder is likewiſe 
void, becauſe the firſt deviſee had a fee, tho 
it was a baſe and determinable fee. — So where 


one deviſed lands to the prior and convent of 


B. ſo chat they paid annually to the Dean and 


Chapter of St. Paul's ſourteen marks, and if 


4 they 


"TY * oy _ wy 
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ſhould ceaſe, and that the ſaid dean and chap- 
ter and their ſucceſſors ſhould have it; it 
was held that this limitation over was void; 
becauſe as the firſt deviſe carried a fee, no- 
thing remained to be diſpoſed of ; and exe- 


they failed of payment, that their eſtate 


347 


cutory deviſes after a fee ſimple were in for- 


mer ages unknown, 


But at this day ſuch limitations may be 
good in a will, or by way of uſe, upon a con- 
tingency that may happen within a reaſonable 
period; tho” this not by way of direct re- 
mainder, but by way of executory deviſe, or 
ſpringing or ſhifting executory ule, 


| However, we are to remember, that altho? 
2 fee cannot, in conveyances at common law, 
be mounted on a fee ; yet two or more ſeveral 
contingent fees may be limited, merely as 


ſubſtitutes or alternatives one for the other, 


and not to interfere ; but ſo that one only 
take effect, and every ſubſequent limitation 
de a diſpoſition ſubſtituted in the room of 
the former, if the former ſhould fail of effect. 
Thus in the above cited caſe. of Loddington v. 
Kine, it was held, that the firſt remainder was 
a contingent remainder in fee to the iſſue of 
4 and the remainder to B. was alſo a contin- 
gent fee, not contrary to, or in any degree de- 
rogatory from the effect of the former, but 
by way of ſubſtitution for it, And this ſort 

Nn 2 "of 
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of alternative limitation, was termed a con- 
tingency with a double aſpect. For if A. had 
iſſue-male, the remainder was to veſt in that 
iſſue in fee; but if A. had no iflue-male, then 
it was to veſt in B. in fee; and theſe were li. 


mitations of which the one was not expectant 


upon, and to take effect after the other, but 
were cotemporary ; to commence from the 
ſame period, not indeed together, but the one 
to take effect in lieu of the other, if that 
failed. | 


So where the teſtator deviſed lands to his 


| ſon J. L. «ith impeachment of waſte, for and 


Doe v. 
Holmes, 
241. 

2 Black. 777. 
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during the term of his natural life ; and from 
and after his deceaſe, he deviſed them unto 
the heirs male or female lawfully to be begot- 
ten of the body of his ſon J. L. for ever, they 
paying cut of the ſame a ſum of 400 l., 2001, 
part thereof to E. B., which legacy he willed 
ſhould be paid within two years after the 


death of his ſon J. L.; and upon neglect of 


payment, he deviſed the lands to E. B. and 
her heirs, to hold for ſuch a term of years, as 
the ſaid ſum might be raiſed out of the rents 
and profits thereof. And afterwards that the 
land ſhould return into the poſſeſſion, and for 
the ſole uſe of the heir-male or female lawtally 
begotten by his ſaid ſon, and to his and her 
heirs for ever. But if his ſaid fon J. I. 
ſhould die, leaving no lawful iſſue, he then 


gave 


c* { 2 


—_ 
—— 


_ 2 << SS © His 
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gave the lands to E. B. her heirs and aſſigns 
for ever. J. I., after the teſtator's deceaſe, 


ſuffered a recovery to the uſe of himſelf in 


fee, and died without leaving or ever having 
had any iſſue. 


The queſtion was, whether the remainder 
to E. B. was barred by this recovery? It was 
contended that it was not; for that J. L. took 


only an eſtate for life, with contingent re- 


mainder in tail to his iſſue, with a veſted re- 
mainder in fee to E. B.; in which caſe J. L. 
being only tenant for life, could not by his 
recovery bar ſuch veſted remainder, 


We are to obſerve, it was neceſſary to con- 
tend that the limitation to the heirs- male or 
female Sc. of J. L. was a contingent remain- 
der, and did not veſt in J. L., and alſo that it 
gave a remainder in tail only to ſuch iſſue, 
and not in fee; for if this limitation veſted an 
eſtate-tail in J. L. then his recovery indiſput- 
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ably barred the remainder to E. B.; and if it 


gave a contingent remainder in fee to the iſſue 
of J. L. then the other remainder to E. B. 


muſt be contingent likewiſe (becauſe no re- 


mainder can veſt after a contingent fee is firſt 
limited) and then it was deſtroyed by the re- 
coyery of J. L. the tenant for life. 


Nn 3 But 
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But the court, without determining whe. 
ther J. L. took an eſtate only for life or in 
tail, were clearly of opinion, that take which 
he would, as he certainly took a freehold ſuf. 
ficient to ſupport a contingent remainder, the 
limitation to E. B. could not enure as an ex- 
ecutory deviſe; becauſe that is not admitted 
where there is a preceding freehold capable 
of ſupporting a contingent remainder; and 
then as a remainder, if J. L. took an eftate. 
tail, it was clear his recovery barred it; if he 
took only for life, then they were clear that 
the ſubſequent limitation to the heirs male or 
female, Sc. of J. L. was a good contingent 
remainder in fee- ſimple; and of conſequence 
the limitation to E. B. muſt alſo be contin- 


gent and not veſted; for a remainder cannot 


Goodright v. 
Dunham. 
Dougl. Rep. 
251. 


veſt after a remainder in fee. Therefore they 
adjudged that the remainder to E. B. was 
barred or deſtroyed. 


And in a ſubſequent caſe, where a teſtator 
ſeiſed in fee in remainder expectant on 
the deceaſe of A. deviſed to his ſon J. I. for 
life, and after his death to all and every his 
children equally and to their beirs; and in 
caſe his ſaid ſon died without iſſue, he gave the 


premiſes unto his the teſtator's two daugh- 


ters and their heirs, equally to be divided be- 
tween them. After the deceaſe of the teſta- 
tor and of A., J. IL. entered and ſuffered a 

| recovery, 


1 
1 


— Cx mas 4 cy g * 
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recovery, and died without ever having had 


any iſſue. It was admitted that J. L. took 
no more than an eſtate for liſe: (this being 
to all the children equally, we may obſerve, 
was incompatible with an eſtate- tail in the 
father). But it was contended, that the 
words their beirs in the limitation to his chil- 
dren, meant betrs of the bedy ; the limitation 
over being to the teſtator's ſiſters, who came 
within the line of cellateral heirs of ſuch chil- 
dren. But here we may obſerve, the words 
introducing the limitation to the /fers, were 
not, in default of heirs of the children, but in 
caſe the ſon ſhould die without iſſue ; which be- 
ing tacked to the preceding clauſe, the court 
held muſt mean the ſame thing, as © in coſe 
be died without children.” They had none of 
them a doubt, that both limitations, (viz. to 
the children of J. L. and to the teſtator's ſiſ- 
ters) were contingent remainders; there were 
no expreſſions to reſtrain the ſenſe of the 
word © heirs,“ in the limitation to F.-L.'s 
children, — That the word heirs in the limita- 
tion to the daughters, certainly did not mean 
« beirs of the body,” and they could not give 
the fame words two different ſenſes in different 
parts of the ſaid will. The conſequence of 
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this opinion was, that the recovery barred the 


remainder to the ſiſters. 
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And again, where a teſtator deviſed lands to 
his daughter for her life, remainder to truſtees 
to preſerve contingent remainders; then to 
all and every the children of his ſaid daughter 
by her huſband C. and their heirs for ever, to 
be equally divided between and among ſuch 
children (if more than one) ſhare and ſhare 
alike; but if only one ſuch child, then to ſuch 
only child, his or her heirs for ever; and in 
default of ſuch iſſue, to C. for life. It was 
held, that the limitation to the children was 4 
contingent remainder in fee; which having 
veſted in their children born after the teſta- 
tor's deceaſe, though dying in their parents 
life-time, the ſubſequent remainders were 
thereby precluded from taking effect. For 
the court held the words in default of ſuch 
iſſue, to mean in default of ſuch children, 


Upon the three laſt caſes, we may obſerve, 
that the words introducing the remainders 
over, after the limitations to the heirs &c, or 
children, were not allowed to abridge or qua- 
lify the extent of the words heirs limiting the 
fee to ſuch heirs Sc. or children, as they 
would have done, if they had been referrible to 
the words of limitation to the heirs Fc. or 
children. In the two firſt they expreſsly ap- 
plied, not to iſſue of the heirs Sc. or children; 
but to iſſue of the parents ; and there was no 
circumſtance to extend the conſtruction be- 
yond the words ; conſequently the reference 


reſted 


reſted with the expreſſion, and was confined 
to the heirs c. or children themſelves, as 
the i//ue before mentioned. And in the laſt 
caſe, there being no ſort of apparent intention 
or ground, for referring the words, ſuch iſſue, 
to heirs of the children, which children them- 
ſelves were the iſſue before mentioned, they 
were very reaſonably referred to ſuck children. 


But we are to diſtinguiſh theſe caſes from 


Beck's cafe above cited, where the limitation to 
the firſt ſon of J. that ſhould have beirs-male 
Sc. and to his heirs an perpetnum, though it 
expreſſed an eſtate in fee, yet was conſidered 
(it ſeems) as controled and abridged into 
an eſtate-tail, by the ſubſequent words in 
default of ſuch iſſue of his body; according ts 
the obſervation of Potoell Juſtice, who (in the 
caſe of die v. Cook) ſaid, that though the li- 
mitation to the firft ſun of J., who ſhould 
have beirs. male &c. was only a deſcription 
of the perſon, yet the words /uch iſue, might 
likewiſe well enough refer to the words betrs- 
males, which might help the conſtruction. 


Indeed the words © ſuch iffue of bis body,” 


there, were as reſerrible to the firſt ſon of J. 
as to J. himſelf; and the ſo being the laſt 
antecedent; the relative pronoun his was 
properly enough referred to that ſon, 


And 
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And where a teſtator charged his eſtates 
with 2001. to be laid out in a houſe, which 
he gave to his daughter M. for her life ; and 
after her deceaſe, then the ſame to go and 
© be enjoyed by the children of her body be- 
gotten and their beirs, if the ſhould have any.” 
And in default thereof to W. L. one of his 
younger ſons, his heirs and aſſigns: after the 
teſtator's deceaſe, the fon V. L. deviſed his 
intereſt in the houſe and died in the life- time 
of M.; and upon the death of M. without 
children, the queſtion aroſe, whether the de- 
viſe by V. L. was good; it being contended 
by the teſtator's grandſon and heir, that the 
deviſe to the children of M. was in fee; and 
conſequently, the alternative deviſe to V. I. 
a contingent remainder; and as ſuch, not de- 
viſable by him in the life-time of M. Lord 
Chancellor Hardwicke (according to a ma- 


nuſcript note I have of the caſe) ſaid, that in 


Vide ſupra, 
291. 


order to make the deviſe to /. L. good; the 
deviſe to him by his father's will muſt be a- 
veſted remainder. That he thought M. took 
no eſtate- tail; the deviſe was to her expreſs- 
ly for life; and therefore no greater eſtate 


| ſhould ariſe by implication : for though a 


deviſe to A. and his children, or to A. and 
after his death to his children would give A. 
an eſtate-tail, if he had no children at the 


time, according to Wild's caſe, 6 Co. Rep. 


yet, .in the principal caſe, there were words 


of 
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of contingency, viz. © If ſhe ſhould have any, 
which differed the caſe from Wild's; and 
there did not appear to be any intention, which 
would have been fulfilled by over-ruling the 
eſtate for life. That as to the eſtace whick the 
children of M. would have taken, it certain- 
ly would have been a contingent remainder in 
fee, if there had been no limitation over; or 
if V. I. had been a ſtranger : but he being 


uncle of the children, it was impoſſible they * 


ſhould die without heirs, during the exiſtence 
of him or any of his iſſue: that the doubt 
aroſe from the equivocal ſenſe of the words 
ein default thereof,” whether they related to 
the children of M. or to the heirs of ſuch chil- 
dren ? If to the firſt, the caſe then amounted 


$55 


to that of Loddington v. Kime, and made it a Vide ſupra, 


fee with a double aſpect, or, as it is called in 93 


that caſe, two concurrent contingencies, of 
which either 1s to ſtart according as it hap- 


pens ; being remainders cotemporary, and not 


expectant one after another. But then both 
would be contingent, as well that to the chil- 
dren of M. as that to V. L., which was a 
conſtruction never made without an abſolute 
veceſſity. That there was no ſuch neceſſity in 
the principal caſe, the words in © default there- 
cf,” taking in both the contingencies, as well 
that of M.'s dying without children, as of her 
children dying without heirs; as in the ordi- 
nary limitations in ſettlements, And as the 

2 court 
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court never conſtrued a limitation into an 
execttory deviſe, where it might take effect as 
a remainder, becauſe the former puts the in- 
heritance in abeyance; ſo neither did it con- 
ſtrue a remainder to be contingent, where it 
could be taken for veſted; becaufe the latter 
tends to fupport the eſtate, and che former to 


deſtroy it, by putting it in the power of the 


particular tenant to defeat the remainder by a 
Kane or feoffment ; which would have been the 
caſe there, by the conſtructĩon contended for 
dy the heir of the teſtator; ſince by taking it 
ſor a contingent remainder in V. L. it would 
have been in the power of M. to deſtroy the 


whole, before the birth of a child. 


Vide z Durnf. 


& Eaſt 492. 


Vide ĩnſra, 
3 


Done v. Rea- 
On, cited 
3 Wili. 244- 


In the laſt caſe we are to obſerve, that the 
word tbereef, upon which the conſtruction 


turned, was equally applicable to the Heir; 


of the chilären, as to the children them- 


ſelves; and the Þeirs being the laſt antece- 


dent, there was no ground for excluding the 
reference to them; which reduced the caſe to 
that of a deviſe to ohe and bis beirs, and in 
default of heirs, then to a perſon who was a 
ce/latere! heir oi the firlt deviſee. 


In another cafe, indeed, where a tefta- 
tor deviſed lands to H. during the term of 
her natural life, without impeachment of 
waſte ; and immediately after her deceaſe to 
ſuch iſſue of her body as ſhould then be liv- 
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ing, and to the heirs of ſuch iſſue; that is to 
fay, if one child, the whole to that child and 
its heirs, if two or more children then to 
them equally among them ſhare and ſhare 
alike, as tenants in common; and in caſe A. 
ſhould die without iſſue of her body begotten then 
living, or in cafe all ſuch iſſue ſhould die without 
iſſue, ſo that all A.'s deſcendants ſhould be 
dead without iſſue, then he deviſed the lands 
over to T. and J. their heirs and aſſigns for 
ever. After the teſtator's deceaſe, A. and 
her huſband ſuffered a recovery, and ſhe died 
without ever having had any iſſue. The ſame 
queſtion aroſe here as in the above cited caſe 
of Doe v. Helmes; the court held, as in that 
caſe, that the limitation to T. and J. was not 
an executory devile, for A. took an eſtate for 
life, which was capable of ſupporting a con- 
tingent remainder ; and that the limitation to 
 A.'s iſſue was only a remainder ia tail (as in 
Beck's caſe above cited) for that the ſubſe- 
quent words and if all ſuch iſſue ſhall die with- 


out iſſue, reſtrained the preceding limitation 


to the heirs of ſuch iſſue, and reduced it to an 
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eſtate-tail; the conſequence of which was, 


that the ſubſequent limitation to T. and J. 
was a veſted inſtead of a contingent remainder, 
and ſo not barred by the recovery of A. 


But ia a caſe where the deviſe was to G. P. 


for life, remainder to her firſt and other fors 


in tail general, © and for default of ſuch iſſue- 


” 
MALE, , 
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Keene v. 
Dickſon. 
M. 24 Geo. 
3. in B. R. 
cited by Mr. 
Juſt. Buller. 
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Vide infra 
299, and par- 
ticularly Car- 
wardine v. 
Carwardine, 
infra 302. 


Other Properties of, &c. 


MALE, remainder over; it being contended 
that the word male, might be rejected, the 
court ſaid, they could not do it; but held, 
that the remainder over was a contingent de- 
viſe only, on the event of there never being 
a ſon; and if there were a ſon ever born, 
though he dicd, the remainder over would 
be void; in that caſe, it ſeems, a ſon was 
born, who died during the life of G. P. and 
on his birth the. eſtate veſted in him; and 
the limitation over, it ſeems, failed. Here 
the court referred the words ſuch iſue- male, 
to ſons before mentioned. 


Here, I ſhall cloſe the diſtinct title of con- 
tingent remainders, with appriſing the reader, 
that there are ſome other caſes, which might, 
with propriety enough, have been inſerted 
under the ſame title; particularly fome of 
thoſe, wherein the queſtion, whether a limi- 
tation ſhould operate as a contingent remain- 
der, or as an executory deviſe or future uſe, 
has been agitated, and the conſtruction of a 
contingent remainder has prevailed ; but as 


moſt of them muſt have been alſo noticed 


under the head of executory deviſes ; and 
that of contingent remainders has already 
ſwelled in the progreſs, rather beyond the li- 
mits I at firſt expected, I think it moſt con- 
venient to refer them to the enſuing Chapter 
of Exccutory Deviſes. 


END OF REMAINDERS, 


THE. 


IN D EM 


| Abepance, 


F the inheritance being in abeyance or 
not, SI3—533- 


Anceſtoz. 


Taking a preceding eſtate by implication or 
not, 49—67. 

Taking a truſt or equitable freehold, with a 
legal limitation to the heirs, Sc. 68—79. 
Taking no expreſs particular eſtate, 49—67. 
Taking only a preceding eſtate for years, 

65 —7. 482, 488—9. 

Taking the particular eſtate and the eſtate to 
his heirs, Sc. by different conveyances, 
95—102, 446—9, 507. | 

Effect of the eſtates moving from him, 49, 
57, 63, 66, $6, 94, and vide Freehold. 


articles. 


— — - — ———U— — —— ———ʒß' 
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Articles. 
Vide Settlement. 


Attainder. 


Of a limitation to the heirs, Sc. of a perſon 
attainted, 377. 
Of tenant for life, its effects on a contingent 
remainder, 425. | 


Ceſtuique Truſt. 


That his feoffment does not deſtroy contin- 

gent remainders, 472. 
Conditfon. | 

Subſequent or precedent, 367— 373- 

Illegil, 37 5, 420, 422. 

Too remote, 37 5—9. | 

Contrariant or repugnant, 37, 379— 390. 

Determining or defeating the preceding eſtate, 
362—6, 375, 3 390-411. 

Deſtroying the remainder, or deſtroyed by it, 
394, 46 —412. 

Annexed to a preceding eſtate, 4, 360—7. 

To enlarge an eſtate, 420 — 2, 4). 

Conſtrued a limitation inſtead of a condition, 

7 412. 
3 vide Contingency and Pꝛeteding 
ate. 


Conditional Limitatfon. 
J—17, 361—7, 385, 396—405, 409—412. 


. 
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Conditional Limitation. 


384, 386. diſtinguiſhed from a remainder, 
9—20, 398 —404. 


Conſtruckion. 


Of the ſame words when applied to different 


eſtates, 222. | 
Words ſerving to introduce a remainder, in- 
ſtead of abridging the preceding eſtate, 393, 
and vide Meceding Eſtate. 
As to the rule reſpecting the limitations to 
the heirs, &c. uniting with a preceding 


freehold extending to wills, 123, 243—256.. 


Of a limitation becoming good or void in 
event, vide Limitation. 
Of diſcretionary conſtruction, 259-261, 269. 


Contingency or Condition. 
Sufficient to make a remainder contingent, or 
not, 20—6, | 
Confined to a particular eſtate or remainder, 


without extending to ſubſequent limita- 


tions, 21, 339—348. 


Words not importing a contingency, but de- 


noting when the remainder is to take effect 
in poſſeſſion, 467 — 374. 
Vide Condition, and particular and p2e- 
ceding Eſtate. 


Contingent eſtate vide Eſtate. 


Contingent remainder. 


Defined, 3. 
Several kinds of, 3—7. 


Vol. I. Os = 


- — — — 
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Contingent remainder. 


Diſtinguiſhed from a conditional limitation, 
7-20, 28 — 30, 391— 406. 
8 from a veſted remainder, 327— 


338 
= che heirs, Sc. 95—97z 4970, $2— 
95 —102. 

For years, 429—430. 

Of its veſting by the time the particular eſtate 
determines, 453—7, 462—4. 

Failing as to part, and taking effect as to the 
other part, 458 460. 

Taking effect in ſome perſons, and failing as 

to others, 460—3. 

Whether and how it may be revived or re- 
ſtored, 454, clo—512. 

How deſtroyed, 465—8, 4746, 482, 490, 
499 — 507, $10. 

Acts not deſtroying it, 469453. 496 — 501. 

How the fee, in che mean time, remains in 
the grantor, or deſcends to the heirs of the 
devifor, 504, 513-534. 

Transmiſſible to the heirs of a perſon dying 
before it veſts, 534. 

How transferrible, 534—6. | 

That it is deviſable before it veſts, 537 — 546. 

With ſeveral aſpects, 5$47—558. 

Limited on a condition annexed to a preced- 
ing eſtate, how affrcted by failure of that 
eſtate, or non- performance of the condi- 
tion, 358367. 


Copyholds. 


Where ſutrenders are to be conſtrued as con- 
veyances at common law, or not, 79-94, 


416-418, 496. 


- 
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- Copyholds. 


Of a ſurrender creating new eſtates, or not, 
$6—94. 

Where, after a ſurrender to the uſe of a will, 
a ſubſequent ſurrender to uſes of a ſettle- 
ment, does not make a new ſurrender to 
the uſe of a will neceſſary, 88---94. 

Surrender to a future uſe, 416---418. 

Of their being entailed, 470. 

Of a furrender not deſtroying contingent re- 
mainders, 469---471. 


Curteſy. 
Tenancy by the curteſy, 72, 164, 500. 


| Deſcent. 
31, 36, 38, 203—112. 


And vide Contingent remainder, where 
the fee deſcends, and Heirs of, Kc. where 
they are words of limitation. 


Deſignatio perſona. 
Vide Deir 8 ok, &c. 


Dilcontinuante. 


43, 389. 


Of the execution of an eſtate, c. ſo as to in- 
title to dower, 33, 502, 508---510. 


33.6 4 
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Durante Uiduitate. 
Vide Eftate. 


Eftates. 


General diviſion of, 1. 

Durante viduitate, "363=7, 393- 

Fee ſimple conditional, 470. 

Particular and Precedin , vide thoſe titles. 

Eſtates for years, vide Darticular and Pꝛe⸗ 
ceding Eſtate and Remaiuder. 

Pur autre vie, vide Put autre vie. 

"== enlarged on condition, vide Conde: 
tion. 

Diſtinction between eſtates veſting in poſſeſ- 
ſion and in intereſt, 1, 2, 33, 35, 38, 44 
328 — 338, 367 374, 3934. 

Where veſted, 2, 20 — 9, 45, 249254, 329, 
342-354. 73, 448. 

Where not veſted, 2, 23, 44, 49, 70, 342, 
447, 482, 500, 538. 4 


Eſtate tail. 


By implication or not, 49 — 79. 
on condition to determine it, vide P2ovi- 
oe. 

Incidents to it, 384. 

By words reducing a preceding limitation in 
fee or not, 370, 514515. 

Difference between the firſt limitation being 
in fee or in tall, vide Fee. 


Eſtate tafl. 


Conditional limitation upon it, vide Condf- 
tional limitation. 
After poſlibility of iſſue extinct, 8 1. 
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Cſtoppel. 
$21, 535—7. 


Erecuted. 


Eſtate executed, /ub modo, 34, 41, 43, 461, 
5-8, $46. 


And vide Qſes, truſts. 


Fee. | 
Of the limitation of a fee upon a fee, 8, 41 3 


— 1 1 
Concurrent with ſeveral aſpects, 547 557. 
Difference between the firſt limitation being in 

fee or in tail, in regard to the ſubſequent 

one being a remainder, or only a condi- 

tional limitation or executory deviſe, 367, 


393. 
Or in regard to the ſubſequent remainder be- 


ing veſted or contingent, 342— 354; 515, 


549—557 
Determinable or baſe, 342, 546. 


Fine. 


Proviſoe to reſtrain it by tenant in tail, 383— 
389. f 
Acceptance of by tenant for liſe, 474. 


Fozkeiture. 


Of tenant for life, deſtroying the contingent 
eſtate or not, 474, 510-512. 


Freehold. 
By indefinite limitation, 8, 10. 
003 
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Freehold. 


To commence in futuro, 24---9, 51. 
Liable to determine in the anceſtor's life-time, 
2---38. 

Joint followed by ſole limitation to the heirs 
of one, 32, 34, 38. 

Sole followed by a joint limitation to the 
heirs of the ſame and of another, 47. 

Joint with joint limitation to heirs of the bo- 
dies of baron and feme, 43. 

Diſtinct and ſucceſſive, with joint limitation 
to heirs of the bodies of baron and feme, 
44, $2, 85. 

Tofeme, with remainder to the heirs of her 
late baron, 48. 

Limited in truſt for another, Cc. 39, 49. 

By implication or not, 49, 52. 

Limited away from the anceſtor, 49, 54, el 
Neg. 

-Equitable or truſt only, 68, 70-79. 
To ſupport contingent remainders, 6, 50, 53, 


423, 428, 447, 450, 1453 —55 480, 511. 
And vide Anteſtoꝛ and Patticulat Eſtate, 


Leaſes vide Eſtates. 


Future Limitations. 
Per yerba de preſenti or de futuro. 


_ Vide Limitations. 
Peirs of, &c. 


Where words of limitation, 30, 49, 82, 163 
---186, PTY 270---285, 549. 
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Heirs of, &c. 


Where words of purchaſe, 39—40, 44—7, 
53» 85—7, 95, 96—99, 124—163, 167— 
182, 228—236, 482. 

Heirs of the body and on the body, diſtinction 
between, 45. 

Heirs of huſband and wife, and heirs of two 
other diſtinction between, 47. | 

Where incapable of uniting with the freehold 
in the anceſtor's life-time, 32—7, 457. 

Reaſon of the rule reſpecting thoſe words, 113 
—119. 

The accuracy of the rule conſidered, 103—8. 
Extent and application of the rule, 108--- 
113, 290---319. * 

Line drawn for its application, 310---312. 

Where chancery deviates from the rule, and 
why, 124---183. 

Where chancery adopts the rule, 18.4---206. 

Authorities adduced to invalidate the rule, 
228-=-237. ; 


Deciſion in the caſe of Perrin v. Blake, 239--- | 


dsd- 204 

Authorities in ſupport of the rule, 242---256. 

Obſervations upon the apparent grounds of 
the judgment of K. B. in the caſe of Per- 
rin v. Blake, and their obvious tendency, 
2 56---270. 

Diſtinction between a limitation to the heirs 


ſpecial and the heirs general of the grantor, . 


60, 66, 67. 

Of the word heir of the body in the ſingular 
number, 229, 233, 247, 279---282, 548. 
Words of limitation grafted on the words 
heirs of the body, &c. 229---236, 240->-7, 
252, 270---288, 548. 
| | O 04 
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Heirs of, &c. 


Where taken as a deſignatio perſonæ, ſo as to 
veſt the eſtate 1a the heir apparent, living 
the anceſtor or not, 319--- 327. 

Of the heir's ſpecial taking by purchaſe, or 
not, though he be not heir general, 325--. 

,, EE Eng 
.. ee, K 1 
3 Heir per ormam doni. 


AT 


ene ng , 48, 54—6. 108—112. 


Implication. 
49, 55---64, 96---g8. | 


£4 1 


Jntail, oꝛ Tail. 


Jntervening Remainders, or Limita- 
e tions. . 


317, 42, 338---333, 508-510. 
Referred to a power of appointment, 343— 


354. 5 | 


Iſſue. 


Difference between words heirs and iſſue, 


172, 233, 248. 
Uſed as a word of purchaſe, 163, 233, 248, 


500, 553. . 
Uſed as à word of limitation, 28 5. 


Leaſe. 
Leaſe and releaſe by tenant for life, 47 3, 
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Limitation. 


Conditional, vide Conditional limftatſon. 


So limited as to take effect either as a re- 
mainder or as a conditional limitation or 
executory deviſe, 407, 410, 450. 

Concurrent or ſubſtituted one in the room of 
another, 54 -=--55 1. 

Per verba de preſenti, or de futuro, 450. 


Words of limitation or purchaſe, vide eis 
ok, &c. Iſſue and Put coale. 


To perſons not in efſe 6, 66, 331. 277, 1180 
2 Per ver ba de de praeent! &c. 


370---1, 467. 
And vide Particular Eſtate. 


Honey. 
To be laid out in lands, 164, 168, 221. 
Nemo eft heres viventis, 6, 263, 321, 456, 


466, 483. 
Notice. 


Of notice to a purchaſer, 145, 156, 432-»- 
3» 476, 479-480. 


Occupant, 452---4+ 


[L 7 
Particulat Eſtate. 


For years, 6, 20— 29, 50, $2--=3, 62--<6, 
335---8. 423—4. 484---5, 
That the particular eſtate and remainder muſt 
be created by the fame conveyance, 446 


Where though it be defeared, a veſted re- 
mainder continues good, 454. 
Altered by partition, ſeverance, or releaſe 
between joint tenants, &c., 496---8. 
Merged in the reverſion or not, 499, 508. 
Where 4 uh in the reverſion by act of the 
parties, 49 
Where merged by deſcent of the reverſion, 


503. 

Where not merged by deſcent, of the rever- 
fion, 499---;0T. | 

A diſtinction reconciling the apparent differ- 
ences in the caſes reſpecting the merger, 
by deſcent of the reverſion, 5037. 

Where reſtored again fo as to revive the con- 
tingent remainder or not, 434, 464, 510 
512. 


Perpetuity. 22 by 416. 


Poxious.. 
144, 146, 
Poſthumous Children. 455. 


Poſſibility upon a poſſibility, 378. 
And vide Contingency. 
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Power. 


To leaſe, 143, 165, 184, 185. 

To jointure, 141, 222, 244. 

Of appointment not ſuſpending the veſting of 
ſubſequent eſtates, 343---354. — 


Pꝛeceding Eſtate. 


Where it is not a preceding condition, 360 
--- 362. 

Preceding eſtate for years, determinable on a 
life, 20-9. | 


Profits. 


Rents and profits deviſe of, 177, 186, 243. 
320, 373. | 


Pꝛoviſoe. 


To reſtrain alienation by tenant in tail, or to 
determine an eſtate tail, 379---390. 

To reſtrain fine or recovery by tenant in tail, 
384---8. | 

To determine an eſtate pro tempore, or in 
part only, 379, 381. 387. 


Purchaſe. 
Words of purchaſe, vide Deirs of &c. Jflue 
and Limitation. 


Purchaſer. 
Favoured, 1 56---8. 


Reference. 


Deviſe conſtrued by relation or reference to a 
preceding limitation. 231---2. 


B 
Remainder. 


Defined and diſtinguiſhed, 392, $---20, 28, 
61---2, 399---405. 

Taking effect though the preceding eſtate . 
fails, 360, 361, 452. 

Words introducing a remainder inſtead of 
abridging the particular eſtate, vide Con- 
ſtrut!on, Condition, Contingent Be- 
mainder, Lim.tarion. 


Ueſted, pꝛeceding and particular Eſtate. 


Rent. 
Pur autre vie, with remainder over, 452. 


Rents vide Pꝛoſits. 


Reverſion. 
Where, and not a remainder, 64, 66—7, 86 


— 94. 
Where a future Ae is only a diſpoſition 
of or out of a ſubſiſting reverſion or not, 


92—4. 
Right of Ackion. 


Not fufficient to fupport 2 contingentremain- 
der, 431— 5 


Right of Entry. 


To fupport a contingent remainder, 334—8, 
426---438. 472. 

Of grantar or his heirs, upon deſtruction of a 
contingent remainder, 5 13533. a 


2 ele lee, 49. 45 


30 
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Settlement. 


Articles when decreed in ſtrict ſettlement, 
124— 131. 

Exceptions thereto, 13x---$, 

Settlement when rectified into ſtrict Iimita- 
tions, 138163. 

Settlement made in purſuance of articles or 
not, the difference, 1 54---7. 


Sub modo, vide Exccuted. 
Triiſtees. 


To ſupport contingent remainders, 169, 178, 


181, 182, 222, 248---256, 259, 332---$, 
478, 494. 

Of their joining in deſtroying contingent eſ- 
tates, 437, 47 9---4S1. 

When ſuch concurrence has been connived at 
by the court, 48 1--- 3. 

When the court have actually directed it, 


When the court have diſmiſſed an application 
for it, 487---494. 

That the legal eſtate in the general truſtees 
will ſupport contingent remainders without 
particular limitations for that purpoſe, 449 


— 451. 
Of their taking the whole fee without words 
of, limitation, 180, 450, 523. 


Truſts, 69, 221, 243, 320. 
Executed and executory, 126, 166, 182, 
241 
Diſtinction between, 205---219. 
Where conſtrued differently from limitations 
of the legal eſtate, 166, 182, 221, 22:6, 


4 
4 


4 
* 
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Truſffs. 


Where conſtrued in the fame manner as legal 
eſtates, 184---205. 

Difference between them and legal eſtates, 
183, 220. 


Ales. 


Reſulting, 27, 49---63. 
Executed or not, 42, 68---94, 241---25c, 
436---441. 

Shifting 883 or future, 412-420. 547. 

Where a new limitation is part of the old uſe 
or not, 66, 86---94. 

Where ſubject to the ſame rules as eſtates at 
common law or not, 414, 115, 427, 435 
---44b, 461, 47T- 

Of the entry to reſtore contingent uſes, 435 
446. 

Reaſons for not relying on the doctrine re- 
ſpecting the entry to reſtore contingent uſes, 
442—6. 

Of the ſeiſin to ſerve contingent uſes when 
they come in eſſe, 425, 435---446. 

Of the diſturbance, or diveſting of contingent 
or future uſes, 44 419, 4 36—-446. 

we -q ſeintilla juris in the feoffees to uſes, 


oft "44 privity of eſtate ne to ſtand ſeiſed 
to a uſe, 438, 476. 

Future uſes, and other executory eſtates con- 
fined to the ſame limits as executory de- 
viſes, 415. 

Veſted or not, vide Contingent Remain- 
der, Eſtate and Geſted. 

Some remarks upon the ſtatute of uſes, 414 

6. L 
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entre ſa mere. 


Limitation to an infant in ventre ſa mere, 
416. 


Qetted. 


Remainder after an eſtate for years, deter- 
minable on a life, 20---9. 

By limitation to the heirs, after a freehold li- 
mited to the anceſtor, 39---49, 79---85, 
184—217. 

Where a remainder may veſt or not after a 

preceding contingent remainder, 338--- 354, 


$15, $49- 


Vide Contingent and Eſtate. 
Qolunteers, 158, 163---5, 482—-5. 


Waſte. 


Clauſe without impeachment of waſte, 124, 
141, 144, 168, 178, 181, 221, 233, 248, 


Clauſe with impeachment of waſte, 243, 320, 


548. 
That chancery interferes to prevent unrea- 


ſonable waſte, to the prejudice of perſons 
intitled to executory or contingent eſtates, 
340 —1. 


Wills. 
Diſtinction between them and marriage ar- 
ticles, 163---165. 


Vide Condition and Copyholds. 


FINIS, 


